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1. INTRODUCTION

Since September 11, 2001, and especially in the aftermath of the wars in Afghanistan and
Irag, the United States has detained a large number of persons in various parts of the world for
investigative purposes. Techniques used by U.S. authorities to interrogate these detainees have long
been the subject of extensive criticism by human rights groups' and humanitarian agencies.?
However, it was not until the military began receiving reports of mistreatment of detainees in Iraqg,
particularly at Abu Ghraib prison, that the Department of Defense began internal investigations
into the conduct of army personnel.® These investigations and their results were kept away from the
public eye until photographs depicting abuses at Abu Ghraib surfaced in media reports and
information about the abuses became publicly available. At that time, the United States initiated

See, e.g., Amnesty Int’l., USA: Memorandum to the U.S. Government on the Rights of People in U.S. Custody in
Afghanistan and Guantinamo Bay (April 2002), available at
http://web.amnesty.org/library/index/engamr510532002 (last visited Oct. 25, 2004); Amnesty Int’l., Iraq:
Memorandum on Concerns Relating to Law and Order (July 2003), available at
http://web.amnesty.org/library/Index’ENGMDE141572003 (last visited Oct.25, 2004); and Human Rights Watch,
U.S.: Reports of Torture of Al Qaeda Suspects (Dec. 27, 2002), available at
http://www.hrw.org/press/2002/12/us1227.htm (last visited Oct. 25, 2004).

The International Committee of the Red Cross, which has a special status under international law as the guardian of
international humanitarian law, issued a number of reports concerning ill-treatment of prisoners held by the United
States, one of which was made public in the wake of the Abu Ghraib revelations. See International Committee of the
Red Cross, Report of the International Committee of the Red Cross (ICRC) on the Treatment by the Coalition
Forces of Prisoners of War and other Protected Persons by the Geneva Conventions in Iraq During Arrest,
Internment and Interrogation (Feb. 2004), available at http://www.derechos.org/nizkor/us/doc/icrc-prisoner-report-
feb-2004.pdf (last visited Oct.25, 2004).

A number of investigations have been conducted by the Department of Defense into the abuses at Abu Ghraib, with
many of the reports now publicly available. See, e.g., Maj. Gen. Antonio M. Taguba, 4rticle 15-6 Investigation of
the 800th Military Police Brigade (February 2004) (Taguba Report), available at
http://www.npr.org/iraq/2004/prison_abuse_report.pdf (last visited Oct.25, 2004); Department of the Army
Inspector General, Detainee Operations Inspection (July 2004), available at
http://www.globalsecurity.org/military/library/report/2004/daig_detainee-ops_21jul2004.pdf (last visited Oct.25,
2004); Lt. Gen. Anthony R. Jones & Maj. Gen. George Fay, Investigation of Intelligence Activities at Abu Ghraib
(August 2004), available at http://www.informationclearinghouse.info/article6784.htm (last visited Oct.25, 2004);
and Independent Panel to Review Department of Defense Detention Operations, Final Report (August 2004),
available at http://lwww.defenselink.mil/news/Aug2004/d20040824finalreport.pdf (last visited Oct.25, 2004). It is
now undisputed that U.S. military personnel committed acts that amounted to torture, and to cruel, inhuman or
degrading (CID) treatment or punishment. General Taguba’s report on the abuses at Abu Ghraib prison concludes
that “between October and December 2003, at the Abu Ghraib Confinement Facility (BCCF), numerous incidents of
sadistic, blatant, and wanton criminal abuses were inflicted on several detainees. This systemic and illegal abuse of
detainees was intentionally perpetrated by several members of the military police guard force ....” Taguba Report, at
16. Acts of abuse included “(a) Punching, slapping, and kicking detainees; jumping on their naked feet; (b)
videotaping and photographing naked male and female detainees; (c) forcibly arranging detainees in various
sexually explicit positions for photographing; (d) forcing detainees to remove their clothing and keeping them naked
for several days at a time; () forcing naked male detainees to wear women’s underwear; (f) forcing groups of male
detainees to masturbate themselves while being photographed and videotaped; (g) arranging naked male detainees in
a pile and then jumping on them; (h) positioning a naked detainee on a MRE Box, with a sandbag on his head, and
attaching wires to his fingers, toes, and penis to simulate electric torture; (i) writing “l am a Rapest” (sic) on the leg
of a detainee alleged to have forcibly raped a 15-year old fellow detainee, and then photographing him naked; (j)
placing a dog chain or strap around a naked detainee’s neck and having a female soldier pose for a picture; (k) a
male MP guard having sex with a female detainee; (I) using military working dogs (without muzzles) to intimidate
and frighten detainees, and in at least one case biting and severely injuring a detainee; (m) taking photographs of
dead Iraqi detainees.” Taguba Report, at 16-18. Other acts reported by the detainees who were found to be credible
by General Taguba include (a) breaking chemical lights and pouring the phosphoric liquid on detainees; (b)
threatening detainees with a charged 9mm pistol; (c) pouring cold water on naked detainees; (d) beating detainees
with a broom handle and a chair; (e) threatening male detainees with rape; (f) allowing a military police guard to
stitch the wound of a detainee who was injured after being slammed against the wall in his cell; (g) sodomizing a
detainee with a chemical light and perhaps a broom stick; (h) using military working dogs to frighten and intimidate
detainees with threats of attack, and (i) in one instance actually biting a detainee.” Id.
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investigations and congressional hearings into the abuses committed by U.S. officials. While the
hearings focused on the mistreatment of prisoners at Abu Ghraib, members of Congress also
questioned the scope of interrogation tactics generally used by U.S. actors.” This broader line of
questioning has led to a widespread reconsideration of, and public debate over, the proper limits on
interrogation in the “War on Terror.” The standards relevant to defining clear limits — including
federal law and human rights treaties (especially the UN Convention Against Torture®) — have
gained prominence, with arguments about the interpretation of the standards debated in print,
during Congressional hearings, and on television.

Similarly, new attention has been focused on the variety of settings in which such abuses
have occurred. “War on Terror” detainees have been held in military installations both inside and
outside the United States (such as the Naval Consolidated Brig in Charleston, North Carolina, the
U.S. naval base at Guantdnamo Bay, Cuba, and the U.S. air force base in Bagram, Afghanistan), as
well as reportedly being held in secret detention centers run by the Central Intelligence Agency
(CIA) and other government agencies (including suspected secret sites on U.S. naval ships and at
certain foreign bases or prisons®). The media, human rights organizations, and congressional bodies

See, e.g., Hearing on Allegations of Mistreatment of Iraqi prisoners Before the Senate Armed Services Committee,
108th Cong. (May 2004), available at http://armed-services.senate.gov/ (last visited Oct.25, 2004).

United Nations Convention Against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment,
opened for signature December 10, 1984, G.A. Res. 39/46, 39 UN GAOR Supp. No. 51, at 197, UN Doc.
AJ/RES/39/708 (1984), entered into force June 26, 1987, 1465 U.N.T.S. 85, 23 I.L.M. 1027 (1984), as modified, 24
I.L.M. 535, available at http://www.ohchr.org/english/law/cat.htm (last visited Oct. 24, 2004) (CAT). The United
States ratified CAT in October 1994, and CAT entered into force with respect to the United States on November 20,
1994. The instrument of ratification contained certain declarations, reservations, and understandings relevant to U.S.
obligations addressed in this Report, including a declaration that CAT Avrticles 1 through 16 were not self-executing
(i.e., that these provisions must be implemented by domestic legislation). See United Nations Treaty Collection:
Declarations and Reservations, available at http://www.unhchr.ch/html/menu3/b/treaty12 asp.htm (last visited
Oct.9, 2004). Other declarations, reservations and understandings are discussed below in the relevant Sections of
this Report detailing U.S. CAT obligations. A reservation generally is a unilateral statement, made by a state when
signing, ratifying, accepting, approving or acceding to a treaty that purports to exclude or to modify the legal effect
of certain provisions of the treaty in their application to that State. Vienna Convention on the Law of Treaties,
concluded May 23, 1969, 1155 U.N.T.S. 331, 333, entered into force Jan. 27, 1980 (Vienna Convention), art. 2 para.
1(d). Section 2 of the Vienna Convention contains a regime on reservations which, together with the definitional
article (Article 2(1)(d)), determines what constitutes a reservation, the criteria it must meet to be permissible, and the
effect it will have, both in the event that it is accepted by other contracting states and in the event that it is not.
Under international law, reservations are invalid if they “are incompatible with the object and purpose” of the treaty.
Vienna Convention, art. 19 para. (¢). A number of states have objected to the United States’ reservations concerning
specific provisions of CAT as contrary to the object and purpose of the Convention. See Declarations and
Reservations of Finland (objecting to the United States’ reservation to article 16), Netherlands (considering the
United States’ reservation to articles 1 and 16 to be contrary to the object and purpose of the Convention), Sweden
(explaining that it does not consider the United States’ reservation to article 16 to be valid or effective), available at
http://www.ohchr.org/english/law/cat-reserve.htm (last visited Oct.25, 2004). The Committee Against Torture,
authorized under CAT to monitor compliance with the Convention, has called on the United States to “withdraw its
reservations, interpretations and understandings relating to the Convention.” Summary record of the first part of the
431st meeting: Slovenia, United States of America, Committee Against Torture, UN Doc. CAT/C/SR.431 (2000).
Also relevant to these discussions but less frequently invoked is the International Covenant on Civil and Political
Rights, G.A. Res. 2200A (XXI), UN GAOR, 21st Sess., Supp. No. 16, at 52, UN Doc. A/6316 Dec. 16, 1966,
entered into force 23 March 1976, 999 U.N.T.S. 171 available at http://www.ohchr.org/english/law/ccpr.htm (last
visited Oct. 24, 2004) (ICCPR). As with CAT, the U.S. instrument of ratification of the ICCPR contained certain
declarations, reservations, and understandings, including a declaration that ICCPR Atrticles 1 through 27 were not
self-executing. See International Covenant on Civil and Political Rights, Declarations, Reservations and
Understandings made by the United States, available at
http://www.unhchr.ch/tbs/doc.nsf/887ff7374eb89574c1256a2a0027balf/802564040041f315¢1256380b005f309e?Ope
nDocument (last visited Oct. 24, 2004). See discussion in Section V.B for more on the relevant substantive norms
binding the United States under the ICCPR.

See generally Human Rights First, Ending Secret Detentions (June 2004) (discussing secret detention facilities
suspected to exist on, inter alia, U.S. Naval ships, including the USS Bataan and the USS Peleliu, and inside foreign
prisons such as the Al Jafr prison in Jordan), available at
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are currently investigating the abuses that have allegedly taken place in these detention centers.
Internal probes have also been announced or acknowledged; at the time of this writing,
investigations into detention practices and/or interrogation procedures had been concluded or were
being conducted by personnel within the following agencies: the CIA, the Department of
Homeland Security, and the Department of Defense.

Despite this flurry of attention, one U.S. “anti-terror” tactic has largely escaped sustained
scrutiny by Congress and other oversight bodies,” and has not yet become the focus of public
debate: the practice of “extraordinary rendition.” For the purpose of this Report, Extraordinary
Rendition is the transfer of an individual, with the involvement of the United States or its agentsg,
to a foreign state in circumstances that make it more likely than not® that the individual will be
subjected to torture or cruel, inhuman, or degrading treatment. As the term suggests, this
“extraordinary” practice appears to be one form of what is an acknowledged practice — the covert
rendition by U.S. officials of individuals suspected of involvement in terrorism to “justice”- i.e.,
for trial or criminal investigation either to the United States or to foreign states. What is
“extraordinary” about this more recent form of rendition is the role of torture and cruel, inhuman or
degrading (CID) treatment reportedly involved in such transfers: U.S. officials reportedly are
seeking opportunities to transfer terrorist suspects to locations where it is known that they may be

http://www.humanrightsfirst.org/us_law/PDF/EndingSecretDetentions_web.pdf (last visited Oct.25, 2004); Human
Rights Watch, The United States “Disappeared”: The CIA’s Long-Term “Ghost Detainees” (0ct.2004), available
at http://www.hrw.org/backgrounder/usa/us1004/ (last visited Oct.25, 2004).

This practice, however, is beginning to draw the attention of at least some members of Congress. See, e.g., the
questioning of Dr. Stephen A. Cambone, Under Secretary of Defense for Intelligence, by Senator Kennedy during
the Senate Armed Services Committee hearing regarding the mistreatment of Iraqi prisoners. Hearing on Allegations
of mistreatment of Iraqi prisoners Before the Senate Armed Services Committee, 108th Cong. (May 2004) (statement
by Dr. S.A. Cambone, Under Secretary of Defense for Intelligence) (Cambone Statement). On June 23, 2004,
Congressman Markey (Mass.) introduced legislation to stop the extra-judicial practice of sending terrorism suspects
to foreign governments known to engage in torture. For the full text of the Markey bill, see
http://www.house.gov/markey/Iraq.htm#L OC (last visited October 25, 2004).

Although this Report focuses mainly on cases in which U.S. actors are actually involved in the transfer of an
individual, Extraordinary Rendition may be also considered to have occurred where an individual is placed in the
custody of a foreign government at the direction of the U.S. government without U.S. officials ever being physically
involved in the seizure or transfer. See., e.g., Omar Abu Ali ex. rel Ahmed Abu Ali v. Ashcroft, Case No. 1:04-CV-
01258 JDB (D.D.C. filed July 28, 2004) (lawsuit alleging that Abu Ali was arrested and detained by Saudi Arabian
officials at the request of the United States and that the respondents, acting under color of law violated U.S. law by
engaging in the practice of “rendition to torture, namely placing an individual in the custody of a foreign
government for purposes of interrogation in connection with suspected terrorist activities where harsh forms of
interrogation are employed.”), complaint available at
http://www.humanrightsusa.org/modules.php?op=modload&name=News&file=article&sid=13 (last visited Oct.25,
2004).

This Report uses the “more likely than not” standard for assessing an individual’s risk upon transfer because it is the
test that the United States employs when assessing that risk. By using this standard, the Report intends to examine
the set of transfers that would be illegal under U.S. law, while acknowledging that this approach excludes cases of
Extraordinary Rendition that could be technically legal under federal law, but would violate international human
rights law that is binding on the United States. The relevant human rights treaties contain significantly more
protective standards concerning the level of risk of torture or CID treatment that an individual faces upon transfer.
The standard under CAT requires the presence of “substantial grounds for believing [the individual] would be in
danger of being subjected to torture” upon transfer. CAT, supra note 5, art. 4(1). The ICCPR has been
authoritatively interpreted to prohibit transfer in cases where there are “substantial grounds for believing that there is
a real risk of irreparable harm” from torture or CID treatment. Human Rights Committee, General Comment 31,
Nature of the General Legal Obligation on States Parties to the Covenant, U.N. Doc. CCPR/C/21/Rev.1/Add.13
(2004) (HRC General Comment 31). The United States has codified a standard that is more stringent, requiring that
it be “more likely than not” that an individual will face torture upon transfer. For a discussion of U.S. law
implementing CAT, see Section V.A.5. For a discussion of CAT standards, see Section V.A. for a discussion of
ICCPR standards, see Section V.B.
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tortured, hoping to gain useful information with the use of abusive interrogation tactics. At best,
they appear to be turning a blind eye to abuses.

According to press reports, “regular” renditions — i.e., transfers made without recourse to
the regular legal procedures of extradition, removal, or exclusion, but not involving allegations of
involvement in torture — have been occurring for more than a dozen years, and have included
numerous transfers in the years leading up to September 11, 2001. According to reports, however,
the frequency of renditions increased significantly and their scope widened as the United States
engaged in the “War on Terror.”*° Moreover, reports suggest that the pattern of renditions shifted
during this time, focusing less on rendition to “justice” in the form of criminal investigation and
trial in the United States or abroad, and more on interrogation — often in circumstances that indicate
torture was at least a foreseeable possibility. As the former Director of the CIA’s Counterterrorist
Center J. Cofer Black stated during testimony before the House of Representatives and U.S. Senate
Intelligence Committees, “there was a before 9/11 and there was an after 9/11. After 9/11 the
gloves come off.”*

This Report will assess the legality of the practice of Extraordinary Rendition under both
U.S. and international law. The purpose of the Report is not to establish or verify facts concerning
such transfers; that is a task better left to human rights organizations, international bodies,
congressional oversight committees, and the U.S. government itself. Rather, using publicly
available factual scenarios, this Report will describe the laws relevant to Extraordinary Renditions
and the sanctions that may be applicable to individuals involved in such transfers. It will
demonstrate that Extraordinary Rendition is prohibited by U.S. law, and is illegal under
international human rights and humanitarian law. It will also explain that the U.S. government has
an obligation to prevent Extraordinary Renditions, and to fully investigate, prosecute, and punish
those responsible for such acts when they do occur. In addition to these duties to prevent and
punish Extraordinary Rendition, the U.S. government may be liable under the international law of
state responsibility for such transfers at the hands of its agents, and in some circumstances for the
ill-treatment that occurs in states to which individuals are transferred, giving rise to the
international legal obligation to immediately cease the practice and to remedy such abuses through
restitution, compensation, and satisfaction.

1. EXECUTIVE SUMMARY

This joint Report of the International Human Rights Committee of the Association of the
Bar of the City of New York and the Center for Human Rights and Global Justice at New York
University School of Law analyzes the legal standards applicable to the practice of Extraordinary
Rendition. The Report defines Extraordinary Rendition as the transfer of an individual, with the
involvement of the United States or its agents, to a foreign state in circumstances that make it more
likely than not that the individual will be subjected to torture or cruel, inhuman, or degrading
treatment. The Report’s main findings are that Extraordinary Rendition is an illegal practice under
both domestic and international law, and that, consistent with U.S. policy against torture, the U.S.

10 On September 13, 2001, the Sunday Tribune (Ireland) reported that upon learning that 15 of the 19 hijackers

involved in the September 11, 2001 attacks were from Saudi Arabia, President Bush met with the Saudi Ambassador
to the United States, Prince Bandar bin Sultan. During the meeting, President Bush reportedly told Ambassador
Bandar that if any Al Qaeda operatives were captured “if we can’t get them to co-operate, we’ll hand them over to
you.” See Diarmuid Doyle, Which Ones Are the Bad Guys, Then? The US’s Contempt for the Rights of Its Prisoners
Puts Saddam to Shame, THE SUNDAY TRIBUNE (Ireland), Mar. 30, 2003.

1 Hearing Before the Joint Investigation of the House and Senate Intelligence Committees, 107" Cong. (Sept. 26,

2002), (statement of Cofer Black, former Chief of the Counterterrorist Center, Central Intelligence Agency),
available at http://intelligence.senate.gov/0209hrg/020926/witness.htm (last visited Oct.25, 2004).
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government is duty bound to cease all acts of Extraordinary Rendition, to investigate Extraordinary
Renditions that have already taken place, and to prosecute and punish those found to have engaged
in acts that amount to crimes in connection with Extraordinary Rendition.

The Report begins with an overview of the practice of Extraordinary Renditions as
reported in the press; since Extraordinary Rendition appears to be a covert activity, the factual
scenarios included in the Report have not been verified. Examples are given of cases in which the
United States has allegedly been involved in transfers of individuals from inside the United States,
from foreign states, and from U.S. military outposts to states well known to practice systematic or
uncontrolled torture. The level of involvement of U.S. officials varies from case to case, but the
facts in each example suggest that the United States is using this form of transfer as an
interrogation technique in the “War on Terror.” Indeed, while the use of Extraordinary Rendition
has been denied in all official settings, officials speaking off the record have acknowledged the
practice.

The Report next examines U.S. law to determine whether Extraordinary Renditions are, or
could be, authorized by existing law or covert directives. After systematically considering the bases
of authority for transfers of individuals by U.S. officials and the limits to that authority, the Report
concludes that no publicly available statute, regulation, executive finding, directive or other action
exists to authorize Extraordinary Rendition. Given the clear intent of Congress, expressed through
legislation aimed at upholding U.S. obligations against torture and complicity in such abuse, and
White House policy condemning torture, any purported authority to carry out Extraordinary
Renditions would be an unauthorized derogation from U.S. law.

The Report then discusses the international law applicable to Extraordinary Rendition,
including the Convention against Torture and Other Cruel, Inhuman or Degrading Treatment or
Punishment; the International Covenant on Civil and Political Rights; the Geneva Conventions of
1949; and the Refugee Convention of 1951. The Report demonstrates that all of these treaties
contain provisions preventing some aspects, or the entire practice, of Extraordinary Rendition. This
Section concludes with a consideration of some guiding principles from international law on
criminal liability that may be relevant in efforts to prosecute individuals who have been involved in
Extraordinary Renditions. Standards explored include those governing complicity and conspiracy,
the doctrine of command responsibility, and certain justifications and defenses available under
international law. The Report then turns to the use of “diplomatic assurances”— promises made by
governments not to torture or mistreat individuals who are being transferred into their custody.
Because these promises are made only when the circumstances indicate that an individual is at risk
of torture, and because there are no procedural safeguards allowing for their transparent
implementation, the Report concludes that diplomatic assurances as currently used are ineffective.

The Report next demonstrates ways in which Extraordinary Rendition could leave the
United States vulnerable to international liability under the doctrine of state responsibility. This
Section explains that the U.S. government is required by international treaty law to prevent,
investigate, prosecute, and punish acts amounting to Extraordinary Rendition. The Report
concludes with a comprehensive examination of the U.S. criminal and civil statutes that are
applicable to individuals involved in Extraordinary Rendition, demonstrating that such individuals
may be open to criminal charges and/or civil liability for conspiracy and complicity in torture.
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RECOMMENDATIONS

End the use of Extraordinary Rendition and take actions to remedy and compensate those
harmed in Extraordinary Renditions.

The president, the attorney general, the secretary of defense, and the secretary of homeland
security should reject the practice of Extraordinary Rendition as contrary to U.S. and
international law and policy.

The United States should ensure that victims of Extraordinary Rendition are provided with
adequate remedies.

Initiate formal investigations into the practice of Extraordinary Rendition.

An independent commission, modeled on the National Commission on Terrorist Attacks
Upon the United States (9-11 Commission) should be formed and charged with
investigating Extraordinary Renditions.

Congressional committees charged with oversight of the armed services, security and
intelligence operations should fully investigate the practice of Extraordinary Rendition.
Such investigations should include an examination of the alleged authority for
Extraordinary Renditions, and an accounting of how such practices came to be approved, if
they were.

The inspectors general of all relevant agencies, including the Central Intelligence Agency,
the Federal Bureau of Investigation, the Department of Defense, and the Department of
Homeland Security should investigate the involvement of their personnel and institutions
in Extraordinary Rendition.

Agencies with custody of documents concerning Extraordinary Rendition, including the
Central Intelligence Agency, should declassify and make public such documents, and must
comply with requests for documents pursuant to the Freedom of Information Act.

The president should declassify Presidential Decision Directives and any other order or
finding relevant to Extraordinary Renditions.

The U.S. government should cooperate fully with the Canadian inquiry into the removal of
Maher Arar.

Review and reform legislation and regulations relevant to Extraordinary Renditions.

Congress should review and supplement the implementing legislation and accompanying
regulations concerning the Convention against Torture to ensure that there are no gaps
allowing for Extraordinary Rendition. Specifically, regulations should be promulgated by
the relevant agencies to ensure that the obligation of non-refoulement set out in the
Convention against Torture and the International Covenant on Civil and Political Rights,
and implemented by the Foreign Affairs Reform and Restructuring Act of 1998, is
enforced with respect to all detainees in the control or custody of U.S. actors, regardless of
whether the person is physically present in the United States, as required by statute. The
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current failure to pass implementing legislation to this effect places relevant agencies at
odds with their statutory duties.

Congress should pass legislation modeled on H.R. 4674, drafted by Representative
Markey, aimed at prohibiting Extraordinary Renditions.

Congress should ensure that liability for complicity or conspiracy in torture is extended to
civilian contractors working with U.S. armed forces, security personnel, or intelligence
services.

Implement a moratorium on diplomatic assurances.

The president, secretary of state, and attorney general should not rely upon diplomatic
assurances as a means of negating the bar on transfers of those likely to face torture until
and unless adequate safeguards have been implemented, including transparency, judicial
review, and independent and effective monitoring.

Undertake criminal investigations into alleged acts of Extraordinary Rendition.

Federal officials and military authorities should investigate individuals who may have been
involved in acts that could amount to aiding and abetting or conspiracy to torture. Such
investigations should include examination of officials involved in activities that could
amount to aiding and abetting or conspiracy to torture, and should not be focused on only
those lower level officials carrying out Extraordinary Renditions.

Following such investigations, federal prosecutors and military officials should prosecute
individuals concerning whom sufficient evidence exists to indict for aiding and abetting or
conspiracy to torture.

The United States should ensure that civil or military personnel involved in the custody,
interrogation and treatment of any detainees be adequately trained and supervised in
implementing the prohibition against torture and refoulement.

EXTRAORDINARY RENDITIONS: AN OVERVIEW
A Extraordinary Renditions — (Not) A New Phenomenon

No one knows for certain how many renditions (ordinary or extraordinary) have occurred

because Congress is not notified about individual cases.'? However, Newsweek reports that by
2004, the United States was running a covert charter airline moving CIA prisoners from one secret
facility to another."® Usual destinations for rendered subjects are reported to be states such as
Egypt, Jordan, Morocco, Saudi Arabia, Yemen, and Syria, all of which have been implicated by the
U.S. State Department in using torture in interrogation.* The following examples of Extraordinary

12

13

14

According to intelligence officials, Congress, which oversees the CIA, knows of only the broad authority to carry

out renditions, but is not informed about individual cases. Kareem Fahim, The Invisible Men, VILLAGE VOICE, Apr.
6, 2004, at 37.

Jon Barry et al., The Roots of Torture, NEWSWEEK, May 24, 2004, at 36.

See, e.g., U.S. DEP’T. OF STATE COUNTRY REPORTS ON HUMAN RIGHTS PRACTICES (2003) available at

http://www.state.gov/g/drl/ris/hrrpt/2003/27938.htm (report on Syria) (last visited Oct.25, 2004);
http://www.state.gov/g/drl/rls/hrrpt/2003/27930.htm (report on Jordan) (last visited Oct.25, 2004);
http://www.state.gov/g/drl/rls/hrrpt/2003/27934.htm (report on Morocco) (last visited Oct.25, 2004);
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Renditions have been reported by various news sources. We are not in a position to verify or
disprove these accounts; instead, they are offered here as examples of the practices to which we
will apply our legal analysis:*

o In September 1995, U.S. intelligence agents reportedly picked up from Croatia one of
Egypt’s most wanted Islamic militants, placed him on a ship in the Adriatic Sea for
interrogation, and subsequently turned him over to Egyptian authorities. His family
believes he was executed in Egypt.*®

e 1In 1998, U.S. agents reportedly transferred Tallat Fouad Qassem, a leader of the Islamic
Group, an Egyptian extremist organization, to Egypt after he was picked up in Croatia.
Egyptian lawyers said he was questioned aboard a U.S. ship off the Croatian coast before
he was ta1k7en to Cairo, where a military tribunal had already sentenced him to death in
absentia.

e Alsoin 1998, CIA officers working with the Albanian police reportedly seized five
members of Egyptian Islamic Jihad who were allegedly planning to bomb the U.S.
embassy in Tirana. After three days of interrogation, the men were flown to Egypt,
allegedly aboard a CIA-chartered plane; two of the men were put to death.'®

e In October 2001, Jamil Qasim Aseed Mohammed, a Yemeni microbiology student, was
allegedly flown from Pakistan to Jordan on a U.S.-registered Gulfstream jet after
Pakistan’s intelligence agency reportedly surrendered him to U.S. authorities at the Karachi
airport. U.S. officials alleged that Aseed Mohammed was an Al Qaeda operative who
played a role in the bombing of the USS Cole. The handover of the shackled and
blindfolded Aseed Mohammed reportedly took place in the middle of the night in a remote
corner of the airport, without the benefit of extradition or deportation procedures.*

On December 18, 2001, Ahmed Agiza and Mohammed al-Zari were expelled from Sweden
and transferred to Egypt. According to the reputable Swedish TV program Kalla Fakta,
both men were flown on a Gulfstream V, a private jet alleged to be owned by a U.S.

15

16
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http://www.state.gov/g/drl/ris/hrrpt/2003/27937.htm (report on Saudi Arabia) (last visited Oct.25, 2004);
http://www.state.gov/g/drl/rls/hrrpt/2003/27942.htm (report on Yemen) (last visited Oct.25, 2004). Reportedly,
during the Clinton Administration, renditions of suspected terrorists to Egypt had been stopped after repeated
complaints about the Egyptian government’s brutal interrogation methods. More recently, however, when asked
about complaints about human rights abuses in the countries alleged to be destination countries for rendered
suspects, one Bush Administration official replied: “You can be sure that we are not spending a lot of time on that
now.” Peter Beinart, Outsourcing, THE NEw REPUBLIC, May 31, 2004, at 6.

This list is not exhaustive. Factual information used in this Report is based solely on reports published by reputable
mainstream media sources.

Anthony Shadid, America Prepares the War on Terror; U.S., Egypt Raids Caught Militants, BOSTON GLOBE, Oct. 7,
2001, at AL

U.S. Bypasses Law in Fight against Terrorism, INTERNATIONAL HERALD TRIBUNE, Mar. 12, 2002; Rajiv
Chandrasekaran & Peter Finn, U.S. Behind Secret Transfer of Terror Suspects, WASHINGTON PosT, Mar. 11, 2002,
at Al.

U.S. Bypasses Law in Fight against Terrorism, INTERNATIONAL HERALD TRIBUNE, Mar. 12, 2002; Rajiv
Chandrasekaran & Peter Finn, U.S. Behind Secret Transfer of Terror Suspects, WASHINGTON PosT, Mar. 11, 2002,
at Al.

U.S. Bypasses Law in Fight against Terrorism, INTERNATIONAL HERALD TRIBUNE, Mar. 12, 2002; Rajiv
Chandrasekaran & Peter Finn, U.S. Behind Secret Transfer of Terror Suspects, WASHINGTON PosT, Mar. 11, 2002,
at Al.
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company and which reportedly is used mainly by the U.S. government.”® Both were asylum
seekers and the Swedish government had acknowledged that each had a well-founded fear
of being persecuted if returned to Egypt. However, the men were excluded from refugee
status based on secret evidence that they were associated with Islamist groups responsible
for acts of terrorism.” To justify the expulsions, the Swedish government relied upon
“diplomatic assurances” or formal guarantees from the Egyptian government that the two
men would not be tortured and would have fair trials upon return. However, according to
Human Rights Watch and a coalition of Swedish human rights groups, both men were
tortured and ill-treated in Egyptian prisons upon transfer. Moreover, a trial monitor from
Human Rights Watch provided a firsthand account of Agiza’s re-trial by a military tribunal
in April 2004 during which Agiza made serious allegations of torture and ill-treatment.??
The re-trial was marred by numerous fair trial violations, proving a lack of compliance by
the Egyptian authorities with their diplomatic assurances that Agiza would be granted a fair
trial. Upon re-trial, Agiza was convicted again and sentenced to 25 years’ imprisonment at
hard labor. Kalla Fakta’s report that the U.S. government was involved in the transfers of
Agiza and al-Zari from Sweden to Egypt has been subsequently confirmed by the Swedish
Ministry of Justice.?

e InJanuary 2002, apparently based on information provided by the CIA, Indonesian
authorities reportedly detained Muhammad Saad Igbal Madni who is suspected by the CIA
of having worked with Richard Reid (the “shoe-bomber”).* According to a senior
Indonesian official, a few days later, the Egyptian government formally asked Indonesia to
extradite Igbal, who carried an Egyptian as well as a Pakistani passport.® The Egyptian
request did not specify the crime, noting broadly that Egypt sought Igbal in connection
with terrorism. On January 11, 2002, allegedly without a court hearing or a lawyer, Igbal
was put aboard an unmarked U.S.-registered Gulfstream V jet and flown to Egypt.® A
senior Indonesian official said that an extradition request from Egypt provided political
cover to comply with the CIA’s request. “This was a U.S. deal all along,” the senior
official said, “Egypt just provided the formalities.”*’
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The Broken Promise, (TV4 Kalla Fakta Broadcast, May 17, 2004) (English transcript available at
http://hrw.org/english/docs/2004/05/17/sweden8620.htm (last visited Oct. 25, 2004)) (TV4 Kalla Fakta Broadcast);
see also SEYMOUR HERSH, CHAIN OF COMMAND 54 (HarperCollins, 2004) (HERSH, CHAIN OF COMMAND).

In 1999, Agiza had been tried and convicted in absentia by an Egyptian military tribunal for terrorism-related acts. It
remains unclear on what grounds al-Zari was expelled from Sweden and then imprisoned in Egypt. He was released
from a Cairo prison in October 2003 without charge or trial, but remains under constant surveillance and is routinely
summoned for interrogations. Human Rights Watch, “Empty Promises:” Diplomatic Assurances No Safeguard
against Torture (April 2004), available at http://hrw.org/reports/2004/un0404/index.htm (last visited Oct. 25, 2004)
(HRW Diplomatic Assurances Report).

Human Rights Watch, Sweden: Torture Inquiry Must be Under U.N. Auspices, Independent Panel Must Probe
Abuses by Sweden, Egypt and U.S. Operatives (May 2004), available at
http://www.hrw.org/english/docs/2004/05/27/sweden8621_txt.htm (last visited Oct. 25, 2004).

Craig Whitlock, 4 Secret Deportation of Terror Suspects; 2 Men Reportedly Tortured in Egypt, WASHINGTON POST,
July 25, 2004, at Al.

U.S. Bypasses Law in Fight Against Terrorism, supra note 17; Chandrasekaran & Finn, supra note 17.
U.S. Bypasses Law in Fight Against Terrorism, supra note 17; Chandrasekaran & Finn, supra note 17.

U.S. Bypasses Law in Fight Against Terrorism, supra note 17; Chandrasekaran & Finn, supra note 17; Dana Priest
& Joe Stephens, Secret World of U.S. Interrogation: Long History of Tactics in Overseas Prisons Is Coming to
Light, WASHINGTON PosT, May 11, 2004, at Al.

Chandrasekaran & Finn, supra note 17; U.S. Bypasses Law in Fight Against Terrorism, supra note 17.
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e OnJanuary 17, 2002, just a few hours after Bosnia’s Supreme Court ordered the release
from detention of several Algerian citizens for lack of evidence, Bosnian police handed
them over to U.S. authorities, who reportedly flew them to Guantanamo Bay.”® The Human
Rights Chamber of Bosnia-Herzegovina subsequently noted that there was no evidence to
suggest that “the hand-over of the [individuals] can be interpreted to be an extradition. In
particular, the diplomatic note of 17 January 2002 from the U.S. embassy cannot be
understood to be a valid extradition request of the United States of America. In this note,
the U.S. embassy in Sarajevo advised the government of Bosnia and Herzegovina that it
was prepared to assume custody of the six specified Algerian citizens and it offered to
arrange to take physical custody of the individuals at a time and location mutually
convenient.”?® The Chamber held that the transfer of the individuals to the custody of U.S.
forces “without seeking and receiving any information as to the basis of the detention
constitutes a breach of [Bosnia and Herzegovina’s and the Federation of Bosnia and
Herzegovina’s] obligations to protect the [individuals] against arbitrary detention by
foreign forces.”

e Alsoin 2002, U.S. immigration authorities, reportedly with the approval of then-Acting
Attorney General Larry Thompson, authorized the “expedited removal™*! of a Syrian-born
Canadian citizen, Maher Arar, to Syria. U.S. authorities alleged that Arar had links to Al
Qaeda.* While in transit at John F. Kennedy International Airport in New York in
September 2002, Arar was taken into custody by officials from the FBI and Immigration
and Naturalization Service (since reorganized into the Department of Homeland Security)
and shackled. ** Arar’s requests for a lawyer were dismissed on the basis that he was not a
U.S. citizen and therefore he did not have the right to counsel.** Officials repeatedly
questioned Arar about his connection to certain members of Al Qaeda.*® Arar repeatedly
denied that he had any connections whatsoever to the named individuals. * Despite his
denials, he remained in custody and was eventually put on a small jet that first landed in
Washington, D.C., and then in Amman, Jordan. *” Once in Amman, Arar was allegedly
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Priest & Stephens, supra note 26.

Boudellaa et al. v. Bosnia and Herzegovina and the Federation of Bosnia and Herzegovina, Cases Nos.
CH/02/8679, CH/02/8689, CH/02/8690 and CH/02/8691, Human Rights Chamber for Boshia and Herzegovina, Oct.
2002, para. 227.

Id. para. 233. The Human Rights Chamber noted that “[c]onsidering the broad interpretation of the term jurisdiction,
this obligation arises even if under the Dayton Peace Agreement [Bosnia and Herzegovina and the Federation of
Bosnia and Herzegovina] had no direct jurisdiction over U.S. forces stationed in Bosnia and Herzegovina.” Id.

See Section V.A.5(c) of this Report for more detail on the procedure of “expedited removal,” also referred to as
“summary removal.”

For additional information on the case of Maher Arar, see http://www.maherarar.ca/.

According to a lawsuit filed by Arar against Attorney General John Ashcroft and other U.S. officials, Larry D.
Thompson (then Acting Attorney General), J. Scott Blackman (then Regional Director of the Immigration and
Naturalization Services for the Eastern District), Edward J. McElroy (formerly District Director for the Immigration
and Naturalization Services for the New York City District and presently District Director of U.S. Immigration and
Customs Enforcement), Robert Mueller (Director of the Federal Bureau of Investigation), and others, unlawfully
detained and interrogated Arar for thirteen days. Complaint and Demand for Jury Trial, filed with the U.S. District
Court, Eastern District of New York in Arar v. Ashcroft, et al., available at http://www.ccr-
ny.org/v2/legal/september_11th/docs/ArarComplaint.pdf (last visited Oct. 25, 2004) (Arar v. Ashcroft).

1d.

Id. paras. 31, 33.
Id.para.38.

Id. para. 49.
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blindfolded, shackled and put in a van. ® Arar was then transferred to Syria. Despite the
fact that he is a Canadian citizen and has resided in Canada for seventeen years, Arar’s
pleas to return to Canada were ignored.** Upon reaching Syria, Arar was transferred to a
prison where he was allegedly beaten for several hours and forced to falsely confess that he
had attended a training camp in Afghanistan in order to fight against the United States. *°
Arar remained in Syria for ten months during which he was repeatedly beaten, tortured,
and kept in a shallow grave.** Arar has subsequently been released and returned to Canada.
No charges were ever filed against him in any of the countries involved in his transfer.
Following intense public pressure, the Canadian government initiated a public inquiry into
the circumstances surrounding Arar’s transfer. The U.S. government has refused the
invitation to participate in the Canadian inquiry. U.S. officials, speaking on condition of
anonymity, have said that the Arar case fits the profile of what they called covert CIA
Extraordinary Rendition — the practice of turning over low-level, suspected terrorists to
foreign intelligence services, some of which are known to torture prisoners.*

e In October 2002, Australian citizen Mamdouh Habib was arrested in Pakistan and,
reportedly at the request of the U.S. authorities, flown to Egypt where, allegedly, he was
severely tortured.*® Habib remained in Egypt for six months, after which he was transferred
to Guantanamo where he has been detained since.**

¢ In 2003, Human Rights Watch urged the United States to abandon reported plans to send
Uighur Chinese detainees held at Guantdnamo Bay to China, where they were likely to
face mistreatment and possibly torture.*> China has a long and well-documented history of
repression of Uighurs, a Muslim, Turkic-speaking community within China. The Chinese
government has reportedly systematically tortured and otherwise mistreated suspected
Uighur separatists. On August 12, 2004, speaking to Japanese journalists, Secretary of
State Colin L. Powell stated that the U.S. government would not send Uighurs to China
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1d. paras. 53, 62.

1d.

Id. para 61; see also Priest & Stephens, supra, note 26.

DeNeen, L. Brown & Dana Priest, Deported Terror Suspect Details Torture in Syria; Canadian’s Case Called
Typical of CIA, WASHINGTON PosT, Nov. 5, 2003, at Al. Gar Pardy, one of Canada’s most senior diplomats at the
time, stated that, “The fact that you went looking for assurances, which is reflected here, tells you that even in the
minds of people who made this decision...I mean, there were some second thoughts.” 60 Minutes Il, His Year in
Hell (Jan. 21, 2004) available at http://www.cbsnews.com/stories/2004/01/21/6011/main594974.shtml (last visited
Oct. 25, 2004).

The Trials of Mamdouh Habib (SBS, Dateline, July 7, 2004) (transcript available at
http://www6.sbs.com.au/dateline/index.php?page=archive&daysum=2004-07-07# (last visited Oct. 25, 2004)).

Joint Press Release, Attorney-General The Hon. Daryl Williams AM QC MP and Minister for Foreign Affairs and
Trade The Hon. Alexander Downer MP, Mamdouh Habib in United States Custody (Apr. 18, 2002), available at
http://www.ag.gov.au/www/attorneygeneralhome.nsf/0/49DF56 AF955E312CCA256BIF007F44FA?OpenDocumen
t (last visited Oct. 25, 2004); The Trials of Mamdouh Habib (SBS, Dateline, July 7, 2004) (transcript available at
http://www6.sbs.com.au/dateline/index.php?page=archive&daysum=2004-07-07# (last visited Oct. 25, 2004)).

Human Rights Watch, U.S.: Don 't Send Detainees Back to China (Nov. 26, 2003), available at
http://www.hrw.org/press/2003/11/us112603.htm (last visited Oct. 25, 2004). See also Center for Constitutional
Rights (CCR), Inter-American Commission on Human Rights Asked to Take Urgent Action Regarding Reports of
Torture Used on “Terrorism Detainees” (Feb. 11, 2003) (CCR asked, infer alia, the Commission to take measures
to stop the transfer of prisoners to third party states where torture is permitted), available at http://www.ccr-
ny.org/v2/newsroom/releases/pReleases.asp?ObjID=0UMbKGaiNu&Content=195 (last visited Oct. 25, 2004).
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and indicated that the United States was looking for third-party states willing to accept the
Uighurs upon their release from Guantanamo Bay.*®

B. Extraordinary Renditions — Cloaked in Secrecy
1. “Off the Record”: U.S. Involved in Extraordinary Renditions

In statements made off the record, U.S. officials have admitted that the government has
engaged in Extraordinary Renditions. In many instances, however, the officials (and the press)
refer to the practice of transferring an individual, with the involvement of the United States (or its
agents) to a foreign country in circumstances that make it more likely than not the individual will
be subjected to torture or CID treatment as rendition (as opposed to Extraordinary Rendition).*’ As
a technical matter, this Report makes a distinction between rendition and Extraordinary Rendition.
Rendition is a covert procedure, also known as “rendition to justice,” which is apparently
authorized by a number of presidential directives, despite being itself a deviation from legally
codified procedures for transfers of individuals. Extraordinary Rendition appears to be an
unauthorized version of rendition. While rendition has been publicly acknowledged by U.S.
officials, the existence of Extraordinary Rendition, which involves the risk of torture or CID
treatment, has been formally denied by government officials.*® The distinction between the two
practices, however, is increasingly being blurred and media reports, as well as U.S. officials
themselves, often do not differentiate between them when speaking off the record. Regardless of
what classification is used, however, the practice described by the following U.S. officials off the
record violates international and U.S. law and policy.

According to an unnamed senior U.S. intelligence official there have been “a lot of
rendition activities” since September 11, 2001: “We are doing a number of them, and they have
been very productive.” Similarly, in an interview with the Washington Post, an unnamed U.S.
diplomat acknowledged that “[a]fter September 11, [renditions] have been occurring all the
time....It allows us to get information from terrorists in a way we can’t do on U.S. soil.”*°
According to another unnamed official, “[t]he temptation is to have these folks in other hands
because they have different standards.”" “Someone might be able to get information we can’t from
detainees,” said another. ** Another unnamed official who has been involved in rendering captives
into foreign hands explained his understanding of the purpose of Extraordinary Renditions: “We
don’t kick the [expletive] out of them. We send them to other countries so they can kick the
[expletive] out of them.”>® Newsweek reported that at a classified briefing for senators not long

4 U.S. Dept. of State, Office of the Spokesman, Interview: Secretary of State Colin L. Powell Roundtable with

Japanese Journalists (Aug. 12, 2004) (“The Uighurs are not going back to China, but finding places for them is not a
simple matter, but we are trying to find places for them. And we are trying to find places for them, and, of course, all
candidate countries are being looked at.”), available at http://www.usconsulate.org.hk/uscn/state/2004/081201.htm
(last visited Oct. 25, 2004).

47 See Section IV.B.2 of this Report for an additional discussion of the distinction between rendition and

Extraordinary Rendition.

4 See Cambone Statement, supra note 7.

4 Brown & Priest, supra note 42. It is not clear whether the reference is to “renditions” or Extraordinary Renditions.

% Duncan Campbell, September 11: six months on: U.S. sends suspects to face torture, GUARDIAN (London), Mar. 12,

2002, at 4.

1 Brown & Priest, supra note 42.

)

% Dana Priest & Barton Gellman, U.S. Decries Abuse but Defends Interrogations; ‘Stress and Duress’ Tactics Used

on Terrorism Suspects Held in Secret Overseas Facilities, WASHINGTON PosT, Dec. 26, 2002, at Al; Ken Coates, 4
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after September 11, 2001, then CIA Director George Tenet was asked whether Washington was
planning to seek the transfer of suspected Al Qaeda detainees from governments known for their
brutality. “Congressional sources” told Newsweek “that Tenet suggested it might be better
sometimes for such suspects to remain in the hands of foreign authorities, who might be able to use
more aggressive interrogation methods.”** Most recently, on October 13, 2004, the Israeli
newspaper HaAretz reported that the CIA runs a top-secret interrogation facility in Jordan, where at
least 11 detainees who are considered Al Qaeda’s most senior cadre are being held. HaAretz
relied on “international intelligence sources” who, according to the newspaper, “are considered
experts in surveillance and analysis of Al-Qaida and are involved in interrogating the detainees.
HaAretz reported that detention of Al Qaeda suspects outside the United States “enables CIA
interrogators to apply interrogation methods that are banned by U.S. law, and to do so in a country
where %goperation with the United States is particularly close, thereby reducing the danger of
leaks.”

1156

Seymour M. Hersh, a well-respected journalist, asserts that Extraordinary Renditions form
part of a special-access program (SAP) that was set up reportedly at the instigation of U.S.
Secretary of Defense Donald Rumsfeld and allegedly with the approval of President Bush and the
National Security Advisor Condoleezza Rice.*® The SAP allegedly recruited highly-trained
commandos and operatives from U.S. elite forces (e.g. Navy SEALS, Delta Force and CIA
paramilitary experts), who would be able to cross borders “without visas and could interrogate
terrorism suspects deemed too important for transfer to the military’s facilities at Guantanamo,
Cuba. They carried out instant interrogations — using force if necessary — at secret detention centers
scattered around the world.” Hersh alleges that the SAP was known in detail to few operatives
and officials, although reportedly Secretary of Defense, Donald Rumsfeld, General Richard Myers,
Chairman of the Joint Chiefs of Staff, and Dr. Stephen Cambone, the Under Secretary of Defense
for Intelligence, were “completely read into the program.” ®® According to a former intelligence
official quoted by Hersh, the goal was to keep the operation protected: “We are not going to read
more people than necessary into our heart of darkness. The rules are ‘Grab whom you must. Do
what you want.””®* The transfers of Ahmed Agiza and Mohammed Al-Zari from Sweden to Egypt,
allegedly with the involvement of U.S. officials, were conducted as part of the SAP.%

In response to Hersh’s reports, the Department of Defense issued a statement noting that
“Mr. Seymour Hersh’s upcoming book apparently contains many of the numerous unsubstantiated

Season of Cruelty, MORNING STAR, Mar. 10, 2003, at 7. See also A Review of the State Department Country Reports
on Human Rights Practices: Hearing Before the Committee on International Relations, Subcommittee on
International Terrorism, Nonproliferation and Human Rights, 108" Cong. (April 30, 2003) (statement of Alexandra
Arriaga, Director of Government Relations, Amnesty International) available at
http://wwwc.house.gov/international_relations/108/arri0430.htm (last visited Oct. 25, 2004).

% John Barry, Michael Hirsh & Michael Isikoff, The Roots of Torture, NEWSWEEK, May 24, 2004, at 26.
55

Yossi Melman, CI4 Holding AL-Qaida suspects in secret Jordanian lockup, HAARETZ, Oct. 13, 2004, available at
http://haaretzdaily.com/hasen/spages/488039.html (last visited Oct. 25, 2004).
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HERSH, CHAIN OF COMMAND, supra note 20, at 16,17, 47, 49-50; Seymour M. Hersh, The Gray Zone, THE NEW
YORKER, May 24, 2004.

% HersH, CHAIN OF COMMAND, supra note 20, at 50.

8 HEersH, CHAIN OF COMMAND, supra note 20, at 51.

/)

82 HersH, CHAIN OF COMMAND, supra note 20, at 53-54.
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allegations and inaccuracies which he has made in the past based upon unnamed sources.”®® The
Department of Defense response notes that investigations into detainee operations in Afghanistan,
Iraq, “and elsewhere” are being or have been examined; however, the statement does not refute, or
even address, inter alia, the existence of the SAP, the existence of secret detention centers, or the
participation of the military and the CIA in Extraordinary Renditions.

Given the secrecy that surrounds Extraordinary Renditions, information about the practice
is scarce. Although the CIA and other intelligence agents appear to be the main actors, immigration
officials, FBI agents, military personnel (including elite Army forces), and contractors may also be
involved.* According to news reports, transfers of individuals occur on U.S. chartered airlines,”
but there appears to be no standard formula for dealing with individuals once they are rendered.®®
Sometimes, for instance in Saudi Arabia, U.S. officials allegedly “are able to observe through one-
way mirrors the live investigations.”® In other cases, according to a senior U.S. official, U.S.
officials receive summaries of information obtained from interrogations after “feeding” the
questions to foreign investigators.®

2. “On-the-Record”: U.S Involved in “Renditions to Justice”

On the record, U.S. government officials acknowledge only the existence of the practice of
“rendition to justice” — a practice developed in the late 1980s when the technique was apparently
created in order to allow U.S. law enforcement personnel to apprehend wanted individuals in
“lawless” states like Lebanon during its civil war.®® In the early 1990s, renditions to justice were
allegedly exclusively law enforcement operations in which suspects were apprehended by covert
CIA or FBI teams and brought to the United States or other states (usually the states having an
interest in bringing the person to justice) for trial or questioning.”® According to then FBI Director
Louis J. Freeh, during the 1990s, the United States “successfully returned” thirteen suspected
international terrorists to stand trial in the United States for completed or planned acts of terrorism

8 Press Release, U.S. Department of Defense, Department of Defense Statement on Seymour Hersh Book, Sept. 10,

2004, available at http://www.defenselink.mil/releases/2004/nr20040910-1240.html (last visited Oct. 25, 2004).

There is anecdotal evidence that the Army’s elite DELTA force as well as Navy SEALS may also be involved in
Extraordinary Renditions. HERSH, CHAIN OF COMMAND, supra, note 20, at 50.

64

8 Barry, Hirsh & Isikoff, supra note 54; TV4 Kalla Fakta Broadcast, supra note 20.

8 Coates, supra note 53.

5 Id.: see also Priest & Gellman, supra note 53.

88 Coates, supra note 53; Priest & Gellman, supra note 53.

8 Kareem Fahim, The Invisible Men, VILLAGE VOICE, Apr. 6, 2004, at 37.

™ Brown & Priest, supra note 42. One U.S. official, speaking on condition of anonymity, characterized such renditions

as follows: “These are not abductions, these are renditions. If [the detainees] are wanted by foreign governments and
there is concern that they are involved in terrorist activities, the idea is to render them to justice.” Anthony Shadid,
America Prepares the War on Terror; U.S., Egypt Raids Caught Militants, BOSTON GLOBE, Oct. 7, 2001, at Al.
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against U.S. citizens.” Then CIA Director George Tenet testified that the CIA took part in over
eighty renditions before September 11, 2001."

The National Commission on Terrorist Attacks Upon the United States (9-11 Commission)

explained the practice of renditions as a counter-terrorism measure and described the role of the
CIA in the practice:

Under the presidential directives in the Clinton administration, [Presidential
Decision Directive]-39 and PDD-62, the CIA had two main operational
responsibilities for combating terrorism, rendition and disruption. ...[I]f a terrorist
suspect is outside of the United States, the CIA helps to catch and send him to the
United States or a third country.... Overseas officials of the CIA, FBI and State
Department may locate the terrorist suspect, perhaps using their own sources. If
possible, they seek help from a foreign government. Though the FBI is often part
of the process, the CIA is usually the main player, building and defining the
relationships with the foreign government intelligence agencies and internal
security services.”

George Tenet, in a written statement to the 9-11 Commission confirmed that:

CIA’s policy and objectives statement for the FY 1998 budget submission
prepared in early 1997 evidenced a strong determination to go on the offensive
against terrorists. The submission outlined our Counterterrorist Center’s offensive
operations and noted the goal to “render the masterminds, disrupt terrorist
infrastructure, infiltrate terrorist groups, and work with foreign partners.”’

The interim staff report on diplomacy of the 9-11 Commission summed up the rendition

process pre-September 11, 2001, as follows:

The role of diplomacy was to gain the cooperation of other governments in
bringing terrorists to justice. PDD-39 stated: “When terrorists wanted for violation
of U.S. law are at large overseas, their return for prosecution should be a matter of
the highest priority and shall be a continuing central issue in bilateral relations with
any state that harbors or assists them.” If extradition procedures were unavailable
or put aside, the United States could seek the local country’s assistance in a

71

72

73

74

U.S. Counterterrorism Policy: Hearing Before the Senate Judiciary Committee, 106™ Cong. (Sept. 1998) (statement
by Louis J. Freeh, Director of Federal Bureau of Investigation), available at

http://www.fas.org/irp/congress/1998 hr/98090302_npo.html (last visited Oct. 25, 2004) (Freeh Statement). This
figure includes the renditions of two suspects in the August 7, 1998, bombing of the U.S. embassy in Nairobi,
Mohamed Rashed Daoud Al-'Owhali and Mohamed Sadeek Odeh. All of the examples given by Freeh involved
renditions of suspects to the United States in order to stand trial.

Counterterrorism Policy: Hearing Before the National Commission on Terrorist Attacks Upon the United States
(March 24, 2004) (statement by George Tenet, former Director of Central Intelligence), available at http://www.9-
11commission.gov/archive/hearing8/9-11Commission_Hearing_2004-03-24.htm (last visited Oct. 25, 2004) (Tenet
Statement to 9-11 Commission). It is not clear which transfers were included in this number, but it would appear that
this number encompasses both transfers to the United States and those to other states.

National Commission on Terrorist Attacks Upon the United States: Staff Statement 7, available at
http://news.findlaw.com/hdocs/docs/terrorism/911comm-ss7.pdf (last visited Oct. 25, 2004); see also
Counterterrorism Policy: Hearing Before the National Commission on Terrorist Attacks Upon the United States
(March 24, 2004) (statement by Christopher Kojm, Testimony of the Deputy Executive Director, National
Commission on Terrorist Attacks Upon the United States, and former Deputy Assistant Secretary of State),
available at http://www.9-11commission.gov/archive/hearing8/9-11Commission_Hearing_2004-03-24.pdf (last
visited Oct. 25, 2004) (Kojm Statement).

Tenet Statement to 9-11 Commission, supra note 72.
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rendition, secretly putting the fugitive in a plane back to America or some third
country for trial.”

U.S. officials deny the existence of Extraordinary Renditions. According to a former covert
field operations officer for the CIA, Mike Baker, torture was “not the point” of renditions; rather
the “concept behind rendition is simply that moving the suspect to a third country, again, usually
the origin of that suspect, will produce better cooperation, more information, as a result of normally
such things as cultural affinity.”"

In response to questioning by Senator Kennedy at the Senate Armed Services Committee
hearing regarding the mistreatment of Iraqi prisoners by some elements and certain personnel
(May 11, 2004), Dr. Stephen Cambone, Under Secretary of Defense for Intelligence, stated that he
was not aware of any suspects “in DOD custody” who had been transferred to Saudi Arabia,
Jordan, Morocco, or Syria for the purpose of gathering information. When asked by Senator
Kennedy whether any suspects had been rendered for other purposes, Dr. Cambone replied: “If
there are, | will come back to you and tell you. As best | know, there are not any persons under our
custody that have been transferred.””” Dr. Cambone also stated that to his knowledge, the United
States has not been involved in turning over individuals “for torture and misbehavior —
mistreatment.”"®

There is reason, however, to question such a statement from Dr. Cambone.”® As recently
as August 7, 2004, The Oregonian reported that a team of Oregon Army National Guard soldiers
on duty in Irag came across a walled compound in which the soldiers found dozens of Iraqi
detainees who complained that they had been beaten, starved and deprived of water for three
days.® According to the report, many of the Iragis “including one identified as a 14-year-old boy,
had fresh welts and bruises across their backs and legs.” ®* The National Guard soldiers disarmed
the Iragi jailers and administered first aid to the prisoners.  However, when the highest-ranking
U.S. officer on the scene radioed his superiors for instructions, he was told to return the prisoners
to their abusers and immediately withdraw. #* According to the news report, the U.S. embassy in
Irag confirmed the incident occurred and disclosed that the United States “raised questions about
the... ‘brutality’ with Irag’s interior minister.” ® This case represents an instance of individuals in
U.S. custody® being transferred to a state (i.e., Irag), pursuant to higher-command orders, under

S Formulation and Conduct of U.S. Counterterrorism Policy: Hearing Before the National Commission on Terrorist

Attacks Upon the United States (Interim Report) (Mar. 23, 2004), available at http://www.9-
11commission.gov/archive/hearing8/9-11Commission_Hearing_2004-03-23.pdf (last visited Oct. 25, 2004).

®  Is the U.S. Subcontracting for Torture? Interview by Jonathan Mann and Susan Candiotti, CNN, with Mike Baker,

a former covert field operations officer for the CIA, and Barbara Olshansky, assistant legal director, Center for
Constitutional Rights (Nov. 12, 2003).

T Cambone Statement, supra note 7.

I

™ See, e.g., HERSH, CHAIN OF COMMAND, supra note 20, at 51-52 (claiming that Dr. Cambone was an instrumental

figure in the SAP); Hersh, Gray Zone, supra note 58 (same).

8 Mike Francis, Ordered to Just Walk Away, THE OREGONIAN, Aug. 7, 2004, available at

http://www.oregonlive.com/special/oregonian/irag/index.ssf?/base/front_page/1091880082213032.xml (last visited
Oct. 25, 2004); see also U.S. troops ordered to ignore prisoner abuses, THE ADVERTISER, Aug. 9, 2004.

8 Francis, supra note 80.
8
8 Id
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% According to the news report, National Guard soldiers disarmed the jailors and took control of the prisoners. Id.
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circumstances where it was clear that the individuals have been, and likely will continue to be,
tortured. To our knowledge, Dr. Cambone has not publicly addressed the incident.

In a letter dated June 8, 2004 addressed to Senator Patrick Leahy, Defense Department General
Counsel William Haynes stated: “Should an individual be transferred to another country to be held
on behalf of the United States, or should we otherwise deem it appropriate, United States policy is
to obtain specific assurances from the receiving country that it will not torture the individual being
transferred to that country. We can assure you that the United States would take steps to investigate
credible allegations of torture and take appropriate action if there were reason to believe that those
assurances were not being honored.”®® Given that the process of obtaining diplomatic assurances is
secret and not open to public scrutiny, it is impossible to verify Mr. Haynes’ claim. However, in the
case of Maher Arar, despite U.S. officials’ insistence that they had received assurances in advance
from Syria that Arar would not be mistreated, it has been determined by the Fact Finder in the
Commission of Inquiry into the Actions of Canadian Officials in Relation to Maher Arar, that Arar
was “subjected to torture in Syria.”®

3. Summary: United States Involved in Extraordinary Renditions

Despite the formal denials of U.S. officials, off-the-record accounts as well as reports about
rendered individuals suggest that Extraordinary Renditions do take place and, in fact, may be
purposefully used as an interrogation technique. The practice appears to span a broad spectrum:
from cases in which an individual is seized by U.S. officials and transferred by them to a third state
known to use torture on detainees (e.g., the 1998 case involving alleged seizure by the CIA in
Albania of members of Egyptian Islamic Jihad who were subsequently transferred to Egypt, and
the Arar case) to cases in which U.S. officials indirectly assist another state in transferring
individuals to a third state that practices torture (e.g., the case of Agiza and al-Zari who were
transferred from Sweden to Egypt on a U.S.-chartered plane). Unfortunately, little additional
information is available. According to news reports, the CIA’s Inspector General has initiated an
internal investigation into the agency's detention and interrogation practices in Irag; however, it is
not known whether renditions form part of that investigation.?® No further information about the
CIA’s investigation is publicly available.?® Nor is it known whether any other investigations with
respect to individuals held at the so-called “secret detention facilities” are taking place. Other
attempts to obtain additional information about renditions and Extraordinary Renditions have so far
been without success. On January 9, 2004, the Office of the Inspector General of the Department of
Homeland Security announced that he would review the reasons behind the removal of Maher Arar
to Syria and look into general policies used by U.S. immigration officials to determine where to
send non-immigrants who are removed. Unfortunately, the review’s scope has been subsequently

8 See Human Rights Watch, U.S.: Don’t Send Detainees Back to China (Nov. 26, 2003), available at
http://www.hrw.org/press/2003/11/us112603.htm (last visited Oct. 25, 2004).

8 See Commission of Inquiry into the Actions of Canadian Officials in Relation to Maher Arar, Report of Professor

Stephen J. Toope Fact Finder (Oct. 14, 2005) available at
http://www.ararcommission.ca/eng/ToopeReport_final.pdf (last visited June 14, 2006), at 23. See further Arar v.
Ashcroft, supra note 33, paras. 50 — 63 (outlining Arar’s treatment in Syria). Diplomatic assurances were also
obtained by Sweden from Egypt in connection with the expulsion of Ahmed Agiza and Mohammed al-Zari.

8  Bradley Graham & Josh White, General Cites Hidden Detainees, WASHINGTON PoST, Sept. 10, 2004, at A24; Dana
Priest, Torture: The Legal Road to Abu Ghraib and Beyond, panel organized by The Center on Law and Security,
N.Y.U. Law School (Sept. 23, 2004) (notes on file with the International Human Rights Committee, ABCNY).

8 Dana Priest, Torture: The Legal Road to Abu Ghraib and Beyond, supra note 88.
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limited to an examination of the role of immigration officials only.* The United States has also
refused to co-operate with the public inquiry being conducted by Canadian authorities into the case
of Maher Arar.*

In October 2003 and May 2004, the American Civil Liberties Union (ACLU), jointly with
other human rights organizations, filed Freedom of Information Act (FOIA) requests seeking
records concerning the interrogation and treatment of detainees and the extrajudicial rendition of
detainees to states known to use torture.”? The Defense Department and other federal agencies,
however, failed to release records, prompting the ACLU and its co-litigants to file a lawsuit in
federal court.*® Following a hearing on September 10, 2004 at which the government sought to
delay release of documents until 2005, on September 15, federal Judge Alvin K. Hellerstein
ordered the government to “produce or identify”" the documents listed in the FOIA requests by
October 15, 2004.** A list of the documents produced at the time of this writing is available on the
website of the ACLU.%

% | etter from Clark Kent Ervin, Inspector General, U.S. Department of Homeland Security, to Congressman John

Conyers, Jr. (Jan. 9, 2004) (on file with the International Human Rights Committee, ABCNY); Letter from Clark
Kent Ervin, Inspector General, U.S. Department of Homeland Security, to Steven Watt, Center for Constitutional
Rights (Aug. 30, 2004) (on file with the International Human Rights Committee, ABCNY) (stating that “we will not
review the involvement of other agencies such as the Department of Justice, Federal Bureau of Investigation,
Central Intelligence Agency, and the Department of State”).

%8 Ppress Release, Commission of Inquiry into the Actions of Canadian Officials in Relation to Maher Arar, U.S.

declines to directly cooperate with Arar Commission of Inquiry, (Sept. 21, 2004); U.S. Won't Help Arar Inquiry,
CBC OTTAWA (Sept. 22, 2004), available at http://ottawa.cbc.ca/regional/serviet/View?filename=ot_arar20040922
(last visited Oct. 25, 2004).

Press Release, American Civil Liberties Union “The Public Should Know Of Our Government’s Treatment of
Individuals Captured And Held Abroad,” Judge Says, (Sept. 15, 2004), available at
http://www.aclu.org/SafeandFree/SafeandFree.cfm?ID=16465&c=281 (last visited Oct. 25, 2004).
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Id. Documents that are not produced must be identified in a list that includes the author, addressee, date and subject
matter. Documents that cannot be identified because of their classification status must be produced in a log to the
court. The government must also supply the ACLU with a list called a “Vaughn index” stating its justification for
withholding documents. 7d.

% ACLU, Records Released in Response to Torture FOIA Request, available at

http://www.aclu.org/torturefoia/released/ (last visited Oct. 25, 2004). One of the released documents is a letter sent
by William H. Taft, IV, legal advisor for the Department of State, to Christophe Girod, Head of Delegation,
International Committee of the Red Cross (ICRC). The letter, dated May 11, 2004, was in response to the concern
expressed by the ICRC about the transfer for prosecution of seven nationals of the Russian Federation from
Guantanamo Bay to Russia. Taft reiterates the U.S. policy “not to expel, return (“refouler”) or extradite individuals
to other countries where it believes it is “more likely than not” that they will be tortured.” He proceeds to say,
however, that “[b]efore transfer from Guantanamo to the control of another government, United States policy is to
obtain specific assurances from the receiving country that it will provide human treatment and not torture the
individual to be transferred. In determining whether it is “more likely than not” that an individual would be tortured,
the United States takes into account the treatment the individual is likely to receive upon transfer, including inter alia
the expressed commitments of officials from the receiving country.” Letter from William H. Taft, IV, legal adviser,
Department of State, to Christophe Girod, Head of Delegation, International Committee of the Red Cross (May 11,
2004), available at http://www.aclu.org/torturefoia/released/State_Dept_ltr_051104.pdf (last visited Oct. 25, 2004).
Taft concludes that the U.S. government obtained “assurances from senior Russian authorities that the detainees will
be treated humanely in accordance with Russian law and obligations.” Id. It is surprising that the U.S. government
would find such assurances from Russian authorities credible, given that the U.S. State Department Country Report
for 2003 unequivocally finds that “There were credible reports that [Russian] law enforcement personnel frequently
engaged in torture, violence, and other brutal or humiliating treatment and often did so with impunity.” U.S. Dep’T
OF STATE COUNTRY REPORTS ON HUMAN RIGHTS PRACTICES (2003): Russia, available at
http://www.state.gov/g/drl/rls/hrrpt/2003/27861.htm (last visited Oct. 25, 2004). The 2002 State Department report
also noted that while the Russian Constitution prohibits torture, violence, and other brutal or humiliating treatment
or punishment “there were credible reports that law enforcement personnel frequently engaged in these practices to
coerce confessions from suspects and that the Government often did not hold officials accountable for such actions.
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C. Extraordinary Renditions Violate U.S. Law

Given the secrecy surrounding Extraordinary Renditions and the formal denials by U.S.
officials of the existence of the practice, it is difficult to ascertain what source of authority, if any,
would provide the basis for U.S. engagement in Extraordinary Renditions. In this Section, we
examine the U.S. legal standards that potentially could be applicable to Extraordinary Rendition.
After a close examination of these potential sources of authority, we conclude that no publicly
available statute, regulation, or executive finding, directive or other action exists to authorize
Extraordinary Rendition. Given the clear intent of Congress, expressed through legislation aimed
at upholding U.S. obligations against torture and complicity in such abuse, and the White House
policy condemning torture, any purported authority to carry out Extraordinary Renditions would be
an unauthorized derogation from U.S. law and policy.

1. Extraordinary Rendition and Existing Statutory Law (FARRA)

One of the most important pieces of U.S. legislation dealing with transfers of individuals is
the Foreign Affairs Reform and Restructuring Act of 1998 (FARRA). *® Regulations adopted
pursuant to FARRA (FARRA Regulations) address transfers from the United States by virtue of
extradition or removal, and include safeguards against removal and extradition of an individual to a
country where he or she fears torture. The FARRA Regulations do not deal with transfers
originating outside the United States and thus contain no authority for Extraordinary Renditions.
However, given that fact that the FARRA Regulations prohibit the removal or extradition of an
individual to a state where he or she is more likely than not to be subjected to torture, and given the
FARRA policy statement that the “United States [shall] not ... expel, extradite, or otherwise effect
the involuntary return of any person to a country in which there are substantial grounds for
believing the person would be in danger of being subjected to torture, regardiess of whether the
person is physically present in the United States,” " it can be inferred that Congress intended to
prohibit any transfers (whether originating in the U.S. or elsewhere), with the involvement of U.S.
officials, to states where the individual is more likely than not to be tortured.

A more detailed look at the FARRA Regulations supports this conclusion. For example, in
the context of extradition,* according to the 2000 U.S. report to the Committee Against Torture
regarding U.S. compliance with CAT, “in the United States, domestic law grants the Secretary of
State discretion to decide whether to surrender a fugitive who has been found extraditable. This is a

Neither the law nor the Criminal Code defines torture; it is mentioned only in the Constitution. As a result, it was
difficult to charge perpetrators. The only accusation prosecutors could bring against the police was that they
exceeded their authority or committed a simple assault. Prisoners' rights groups, as well as other human rights
groups, documented numerous cases in which law enforcement and correctional officials tortured and beat detainees
and suspects. Human rights groups described the practice of such abuse as widespread. Numerous press reports
indicated that the police frequently beat persons with little or no provocation or used excessive force to subdue
detainees.” Id.

9% Foreign Affairs Reform and Restructuring Act of 1998, Pub. L. No. 105-277, div. G, Title XXII, § 2242.

% FARRA, supra note 96, §1242(a) (emphasis added).

% Generally, under the law of the United States, extradition to another state takes place pursuant to a duly ratified

extradition treaty. The exceptions are (i) extradition to the international tribunals for the former Yugoslavia and
Rwanda (Act Feb. 10, 1996, P.L. 104-106, Div A, Title XI1I, Subtitle E, § 1342, 110 Stat. 486); (ii) extradition of
non-U.S. nationals who have committed crimes of violence against a U.S. national in foreign countries in certain
circumstances (18 U.S.C. §3181 with note, 83184); and extradition to Palau, the Marshall Islands and the Federated
States of Micronesia pursuant to a legislative executive agreement (48 U.S.C.S. § 1901.
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sufficient basis for the Secretary...to satisfy herself before she orders the surrender of the fugitive
that he or she will not be tortured after extradition.”

Regulations concerning the removal of aliens from the United States, which are primarily
found in the Code of Federal Regulations (C.F.R.) in Title 8, sections 208.16-208.18 and 1208.16-
1208.18, prohibit the removal of aliens to states where they would more likely than not be
subjected to torture.™® For the purposes of these regulations, “torture” is understood to have the
meaning prescribed in CAT Avrticle 1, subject to the reservations, understandings, and declarations
contained in the Senate’s advice and consent to ratification of CAT.' Specifically, the regulations
provide that where an individual subject to a removal order is more likely than not to be subjected
to torture in the transferee state, such individual is eligible for a withholding or deferral of the
removal order.’® Aliens who are suspected of engaging in “terrorist activity,” including those are
suspected of providing material support to terrorist organizations,’® are removable and excludable
from entry into the United States even if they face prospective persecution, including torture,
abroad. They are not eligible for withholding of removal on CAT grounds, but are able
nonetheless to apply for a deferral of removal pursuant to Title 8, section 208.17(a), which
provides protection from transfer. 1%

Certain individuals seeking to enter the United States, including those having engaged in
terrorist activities, may be inadmissible to the United States, and therefore may be summarily
removed.'® The decision regarding summary exclusion usually occurs at the border or airport
when a Department of Homeland Security Bureau of Customs and Border Protection (CBP) officer
suspects that an arriving alien is inadmissible on one of several grounds, including security or

% Committee Against Torture, Consideration of Reports Submitted by States Parties Under Article 19 of the

Convention; Initial reports of States parties due in 1995: United States of America, CAT/C/28/Add.5, Feb. 8, 2000,
available at http://www.unhchr.ch/tbs/doc.nsf/(Symbol)/CAT.C.28.Add.5.En?OpenDocument (last visited Oct. 24,
2004) (U.S. Initial CAT Report).

The Department of Homeland Security has primary day-to-day authority to implement and enforce these regulations.
The Department of Justice, through the Executive Office of Immigration Review (EOIR) has adjudicative authority
over some detention and removal decisions.

100

1018 C.F.R. §208.18(a). For a description of U.S. reservations and declarations, see Section V.A.5(a) of this Report.
For a discussion of the legality under international law of United States’ reservations and declarations, see note 5,
supra.

1028 C.F.R. §208.16(c)(4).

103 gych individuals are considered a security threat covered under section 241(b)(3)(B) of the Immigration and

Nationality Act (INA). Act June 27, 1952, ch. 477, 66 Stat. 163, as amended 8 U.S.C. §1101 et seq. Terrorist
activity does not include material support if the secretary of state or attorney general, following consultation with the
other, concludes in his sole discretion (which is not subject to a review) that the definition of “terrorist activity” does
not apply. Id. § 212(a)(3)(B).

104 See INA supra note 103, §§237(a)(4)(B) (2004), 241(b)(3)(B) (2004), 8 U.S.C. §§1227(a)(4)(B) (2000),
1231(b)(3)(B) (2000). Aliens to be designated as engaging in “terrorist activity” include those who, acting as an
individual or part of an organization, (1) commit or incite to commit, under circumstances indicating an intention to
cause death or serious bodily injury, a terrorist activity; (2) prepare or plan a terrorist activity; (3) gather information
on potential targets for a terrorist activity; (4) solicit funds for a terrorist activity or organization, unless it can be
demonstrated that the alien did not know and should not reasonably have known that solicitation would further
terrorist activity; (5) solicit any individual for terrorist activity or membership, unless it can be demonstrated that the
alien did not know and should not reasonably have known that solicitation would further terrorist activity; or (6)
commit an act that the actor knows, or reasonably should know, affords material support to the terrorist
organization, including providing a safe house, transportation, communications, funds, transfer of funds or other
material financial benefit, false documentation or identification, weapons, explosives, or training. CRS Report for
Congress, “The UN Convention Against Torture: Overview of U.S. Implementation Policy Concerning the Removal
of Aliens,” available at http://fpc.state.gov/documents/organization/31351.pdf (last visited Oct. 25, 2004) (CRS
Report); See INA §212(a)(3)(B) (2004), 8 U.S.C. §1182(a)(3)(B) (2000).

105 INA, supra note 103, §212(a)(3) (2004); § 235(c).
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related grounds. However, even in those circumstances, the governing regulations provide that
“[t]he Service shall not execute a removal order under this section [summary exclusion] under
circumstances that violate...Article 3 of the Convention against Torture.” %

Thus, while FARRA Regulations do not directly address Extraordinary Renditions, given
that the regulations, and FARRA itself, are clear in their intent to offer protections to individuals
against transfers to states where they are more likely than not to be subject to torture,*” Congress
must have intended to prohibit any practice that would forseeably result in torture, including
Extraordinary Renditions.

2. Extraordinary Rendition and the Courts

Although U.S. courts have not addressed Extraordinary Renditions, they have dealt with
rendition *® — that is, extrajudicial transfers of individuals firom third countries 7o the United States,
— generally holding that such transfers (usually taking the form of abductions) do not preclude U.S.
courts from exercising jurisdiction over the transferred individuals (the Ker-Frisbie doctrine).%
U.S. courts, however, have been more reluctant to accept jurisdiction where extrajudicial transfers
were accompanied by torture by or with the acquiescence of the United States. Thus, in United
States v. Toscanino,™° the Court of Appeals for the Second Circuit refused to exercise jurisdiction
over an individual charged with conspiracy to import narcotics who was kidnapped by the U.S.
government from Montevideo, bound, blindfolded, held incommunicado for eleven hours, deprived
of food and water, and subsequently transferred to Brasilia where he was tortured for 17 days in the
presence and with the participation of a member of the U.S. Bureau of Narcotics. Judge Mansfield,
writing for the Second Circuit, stated:

Society is the ultimate loser when, in order to convict the guilty, it uses methods
that lead to decreased respect for the law.... In light of these developments [in the
protection of the rights of the accused] we are satisfied that the “Ker-Frishie” rule
cannot be reconciled with the Supreme Court’s expansion of the concept of due
process, which protects the accused against pretrial illegality by denying to the
government the fruits of its exploitation of any deliberate and unnecessary
lawlessness on its part. Although the issue in most of the cases forming part of this
evolutionary process was whether evidence should have been excluded..., [w]here
suppression of evidence will not suffice, ...we must be guided by the underlying

108 8 C.F.R. §235.8(4). Those held for summary removal who are not suspected of terrorism and fear persecution or

torture if returned can apply for a “credible fear” interview, which if positive, entitles the individual to a full hearing
before an immigration judge. INA supra note 103, §208.30.

07 As discussed in Section V.A.5(c) of the Report, protections that are offered under FARRA do not comply fully with

the obligations of the United States under CAT.

108 See Sections IV.B.1. and 1V.B.2. of this Report.

109 See, e.g., Ker v. Illinois, 119 U.S. 436 (1886) (extrajudicial kidnapping from Peru of an individual for purposes of

bringing him to trial in the United States on charges of larceny and embezzlement did not deprive the U.S. court of
jurisdiction to try the defendant in the United States); Frisbie v. Collins, 342 U.S. 519, 522-23 (1952) (reaffirming
the Ker doctrine, the court stated that “[t]here is nothing in the Constitution that requires a court to permit a guilty
person rightfully convicted to escape justice because he was brought to trial against his will.”); United States v.
Alvarez-Machain, 504 U.S. 655 (1992) (Supreme Court sustained the jurisdiction of a U.S. court to try a Mexican
national who was brought to the United States through abduction rather than pursuant to the extradition treaty
between the United States and Mexico).

10 500 F.2d 267 (2d Cir. 1974), reh’g denied, 504 F.2d 1380 (2d Cir. 1974). On remand, the court found “[no] credible
evidence which would indicate any participation on the part of the United States officials prior to the time the
defendant arrived in this country. Nor is there any evidence which shows that the abduction was carried out at the
direction of United State officials.” United States v. Toscanino, 398 F. Supp. 916, 917.
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principle that the government should be denied the right to exploit its own illegal
conduct, ...and when an accused is kidnapped and forcibly brought within the
jurisdiction, the court’s acquisition of power over his person represents the fruits of
the government’s exploitation of its own misconduct. ...Faced with a conflict
between the two concepts of due process, the one being the restricted version
found in Ker-Frisbie and the other expanded and enlightened interpretation
expressed in more recent decisions of the Supreme Court, we are persuaded that to
the extent that the two are in conflict, the Ker-Frisbie version must yield."*

Although the courts have subsequently reaffirmed the Ker-Frisbie and confirmed that a
court may exercise jurisdiction over an individual regardless of the method used to bring the
individual before the court,'*? those subsequent cases did not involve acts of torture of the abductee
committed by or with the acquiescence of the U.S. officials.

3. Extraordinary Rendition and Congress

Congress has taken an even more assertive position than the courts against transfers in
circumstances where the transferee was more likely than not to be subjected to torture. In 1998, in
compliance with the ratification by the United States of CAT, Congress enacted FARRA, discussed
above, in which it explicitly stated that “[i]t shall be the policy of the United States not to expel,
extradite, or otherwise effect the involuntary return of any person to a country in which there are
substantial grounds for believing the person would be in danger of being subjected to torture,
regardless of whether the person is physically present in the United States.”**® Thus, Congress
explicitly extended the principle of non-refoulement to persons who may be located outside the
United States, although presumably limiting the operation of this policy to those within its
jurisdiction. The extension of the non-refoulement policy is in line with recent interpretations of
human rights standards, as discussed in Sections V.A.4 and V.B. below. Congress has also
implemented legislation criminalizing acts of torture and conspiracy to commit torture, once again
evidencing its legislative intent against torture by proxy.* Because Extraordinary Rendition
entails the transfer of individuals to states where they are more likely than not to be tortured, the
practice is a clear violation of Congressional intent and U.S. policy.™

Y 500 F.2d at 274-75. Cf. United States v. Lira, 515 F.2d 68 (2d Cir. 1975), cert. denied, 423 U.S. 847 (1975). In Lira,
the prisoner was charged with narcotics offenses and alleged that he had been arrested, taken to a local police station
(and then to Chilean Naval Prison), tortured, forced to sign a decree expelling him from Chile, and subsequently sent
to New York accompanied by of U.S. DEA agents and the Chilean police. Accepting jurisdiction, the Court
distinguished Lira from Toscanino on the grounds that “the evidentiary hearing produced no proof that
representatives of the United States participated or acquiesced in the alleged misconduct of the Chilean officials.”
1d. at 70.

12 See, e.g., United States v. Alvarez-Machain, supra note 109; United States v. Best, 304 F.3d 308 (Srd Cir. 2002).

113 FARRA, supra note 96, §1242(a) (emphasis added).

14 For a discussion of this legislation, see Section VII1.A.1. of this Report. For a more detailed description of U.S.

ratification of CAT and the ICCPR, including descriptions of reservations and declarations, see Sections V.A.5. and
V.B. of this Report.

15 In October 2004, Rep. Dennis Hastert introduced a bill (H.R. 10) a provision of which (section 3032) removes those

suspected as terrorists from any protection against transfer to other countries known for their practice of torture.
Indeed, under this provision, there would be no protection against such transfer even if it was for the specific
purpose of interrogation under torture. This provision was denounced by human rights groups as well as by the
White House. See Executive Office of the President, Statement of Administration Policy: H.R. 10-9/11
Recommendations Implementation Act Oct. 7, 2004). The bill has been subsequently amended by Rep. Hostettler.
The Hostettler amendment provides that when dealing with suspected terrorists who “would threaten the national
security or endanger the lives and safety of the American people” the secretary of homeland security may, in his or
her “unreviewable discretion” determine that such individuals are specially dangerous aliens and should be detained
until they are removed. Amendment to H.R. 10, offered by Rep. Hostettler (Oct. 4, 2004). The amendment further
states that if such an alien has been granted any other protection under the immigration law restricting the alien’s
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Congress has explicitly legislated on this issue; accordingly, any executive authorization
for Extraordinary Rendition would be at “its lowest ebb.”*'*® The seminal case dealing with the
legitimacy of executive actions vis-a-vis congressional will is Youngstown Sheet & Tube Co. v.
Sawyer.*" In that case, the Supreme Court set out a tripartite division of executive actions and their
respective legitimacy, holding that (i) as a general matter, a president’s power is at a maximum
when exercised in a manner expressly authorized by Congress, (ii) a president’s power is in a “zone
of twilight” if taken in the absence of congressional authorization, and (iii) a president’s power is at
“its lowest ebb” when incompatible with congressional will.**® The Supreme Court reaffirmed
Youngstown in Dames & Moore v. Regan."*® In light of Congress’ enactment of FARRA, any
purported presidential authority for Extraordinary Renditions would be incompatible with
expressed congressional intent; accordingly, any executive action purporting to authorize
Extraordinary Rendition very likely would be considered outside the scope of executive authority.
In any event, as will be demonstrated below, based on publicly available information, no executive
authority for Extraordinary Renditions exists.

4. Extraordinary Rendition and the Executive Branch

Extraordinary Renditions potentially implicate the Executive Branch’s powers, including
the president’s specific powers to order covert actions as a commander-in-chief, and powers to
make agreements with other nations.

(@ The President’s general power as Commander-in-Chief

The Constitution of the United States vests the power over national security matters
primarily in the political branches — the Legislative and the Executive Branches of government.
The Constitution, however, separates congressional and presidential powers by vesting with
Congress the power to declare war, and to “define and punish. . . . Offenses against the Law of
Nations” and to “make Rules concerning Captures on Land and Water,” *** and by vesting in the
president the power to wage war as “Commander in Chief of the Army and the Navy of the United
States, and of the Militia of the several States, when called into the actual Service of the United
States.”*?? In addition, Article Il, section 3 of the Constitution directs that the president “shall take
Care that the Laws be faithfully executed,” thus confirming that the president cannot act outside the
scope of laws enacted by Congress. The principle of separation of powers also serves as a check on
the exercise of presidential authority.

120

removal, such alien shall be detained and diplomatic assurances will be sought prior to the removal. The
amendment, although still inconsistent with the United States’ obligations under CAT, nonetheless evidences that
members of Congress are resistant to authorizing blanket transfers to countries where an individual is more likely
than not to be subject to torture.

Y8 Youngstown Sheet & Tube Co. v. Sawyer, 343 U.S. 579, 637-638 (1952).
W

18 14 at 635-38.

119 453 U.S. 654 (1981).

120 Hamdi v. Rumsfeld, 124 S. Ct. 2633, 2637 (2004) (“[O]ur Constitution recognizes that core strategic matters of
warmaking belong in the hands of those who are best positioned and most politically accountable for making
them”).

121 y.S. ConsT. art. 1, 88.
122 U.S. ConsT. art. I, §2.
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In the context of a war, it is less clear “to what extent Congress can control decisions of the
President as Commander in Chief in the conduct of wars authorized by Congress.”* Likewise, the
guestion of the role of the courts in regulating the Executive Branch’s power during war remains
unsettled. Some commentators note that the Executive Branch has expanded by accretion its role in
foreign affairs beyond its constitutionally enumerated powers.'?* Supreme Court cases throughout
U.S. history, including the recently decided cases relating to detainees in the “War on Terror,”
make it clear that the power of the Executive Branch is not plenary.’® The Executive Branch’s
wartime power is limited by the Constitution, by statutes,*® and by treaty obligations.**’

In April 2003, a Defense Department memo entitled “Detainee Interrogation in the Global
War on Terrorism,”*?® drafted by the department’s Working Group on Detainee Interrogation in the
“War on Terror,” took the position that the president, as Commander-in-Chief, is not bound by
federal law and international treaties barring the use of torture. The memo asserted that

Congress lacks authority. . . to set the terms and conditions under which the
President may exercise his authority as Commander-in-Chief to control the
conduct of operations during a war. . .Congress may no more regulate the
President's ability to detain and interrogate enemy combatants than it may regulate
his ability to direct troop movements on the battlefield. Accordingly, we would
construe [the law] to avoid this constitutional difficulty and conclude that it does
not apply to the President's detention and interrogation of enemy combatants....*?

It is not clear to what extent the Bush Administration adopted this legal reasoning.*® However, the
memo failed to apply (or even mention) the Youngstown rule.**! Congress has not only given its

12 RESTATEMENT (THIRD) OF THE FOREIGN RELATIONS LAw OF THE U.S., §1, Reporters Note 3 (1987) (Restatement).

124 | ouis HENKIN, FOREIGN AFFAIRS AND THE CONSTITUTION 38 (Oxford University Press 1972) (HENKIN).

125 For a thorough review of cases addressing the scope of the president’s wartime powers, see The Association of the

Bar of the City of New York: Committee on Federal Courts, The Indefinite Detention of “Enemy Combatants”:
Balancing Due Process and National Security in Context of the War on Terror (Feb. 6, 2004, revised Mar. 18, 2004),
available at http://www.abcny.org/pdf/1C_WLO06!.pdf (ABCNY, Indefinite Detention Report) (last visited Oct. 25,
2004).

See, e.g., 18 U.S.C. § 4001(a) (2000) (Non-Detention Act, barring imprisonment or detention of a citizen “except
pursuant to an Act of Congress”). See also Hamdi v. Rumsfeld, 124 S. Ct. 2633, 2641 (2004). As explained in the
concurring opinion of Justices Souter and Ginsburg, Congress enacted this statute to guard against another episode
like the WWII internments of citizens of Japanese ancestry.

126

27 See Hamdi, supra note 126, at 2637 (relying on Avrticle 118 of the Geneva Convention (I11) Relative to the

Treatment of Prisoners of War, Aug. 12, 1949 [1955] 6 U.S.T. 3406, T.l.A.S. No. 3364, for the proposition that
detention of combatants may last no longer than active hostilities).

128 PENTAGON, WORKING GROUP REPORT ON DETAINEE INTERROGATION IN THE GLOBAL WAR ON TERRORISM:

ASSESSMENT OF LEGAL, HISTORICAL, POLICY, AND OPERATIONAL CONSIDERATIONS (Apr. 4, 2003), available at
http://www.ccr-ny.org/v2/reports/docs/PentagonReportMarch.pdf (last visited Oct. 25, 2004).

29 Id. at 21.

130

The Bush Administration later disavowed an August 1, 2002 Department of Justice memo that served as the basis of
many of the conclusions in the April 4, 2003 document. Jay S. Bybee, Office of Legal Counsel of the Department of
Justice, Re: Standards of Conduct for Interrogation Under 18 U.S.C. §§23440-234404 (Aug. 1, 2002), available at
http://www.washingtonpost.com/wp-srv/nation/documents/dojinterrogationmemo20020801.pdf (Bybee
Memorandum) (last visited Oct. 25, 2004). The crux of this memo was an attempt to narrow what constitutes torture
under U.S. law. The Working Group’s memo, however, has not been repudiated. Mike Allen & Susan Schmidt,
Memo on Interrogation Tactics Is Disavowed: Justice Document Had Said Torture May Be Defensible,
WASHINGTON PosT, June 23, 2003, at Al.

181 See Section 1V.C.3 of this Report.
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advice and consent to CAT, but has enacted legislative provisions implementing the treaty.**

Under the Youngstown analysis, any presidential act that involves violations of U.S. treaty and
statutory law very likely exceeds the scope of executive authority."** Because Extraordinary
Renditions violate U.S. statutory law and binding treaty obligations,"** presidential authorization
for such practices very likely would be outside the scope of presidential authority.

The fact that Congress, after the attacks of September 11, 2001, granted the president broad
powers to wage the “War on Terror,” does not alter this calculus. The Authorization for Use of
Military Force (AUMF), issued on September 18, 2001, authorized the president to “use all
necessary and appropriate force against those nations, organizations, or persons he determines
planned, authorized, committed, or aided the terrorist attacks” of September 11, 2001, and against
those who “harbored such organizations or persons.”**® The U.S. government has contended that
the AUMF and the Executive Branch’s Article Il constitutional powers provide blanket and
unreviewable authorization for carrying out the “War on Terror.”**® In Hamdi and Rasul,**" the
Supreme Court rejected that stance. In Hamdi, the Court made clear that the AUMF did not give
the government permission to indefinitely detain a suspect “for the purpose of interrogation.”*®
The court did decide that the AUMF constitutes explicit congressional authorization for the
detention of enemy combatants, but only because such detention was considered a “fundamental
incident of war.”** No such argument could apply to Extraordinary Renditions. No assertions have
been made that this practice is a “fundamental incident of waging war;” instead, the U.S.
government has formally denied that the practice takes place.™*

132 Congress enacted FARRA, which regulates transfers from the United States, as well as 18 U.S.C. §§ 2340 and
2304A, which criminalize torture and conspiracy to commit torture.

%8 During a White House press briefing held on June 22, 2004, White House Legal Counsel Alberto Gonzales

dismissed discussions in Bybee memorandum of the scope of the president’s power as Commander-in-Chief as
“unnecessary,” “irrelevant,” and “overbroad,” and stated that the United States will follow its treaty obligations and
U.S. law, both of which prohibit the use of torture. Press Briefing, White House Counsel Judge Alberto Gonzales,
June 22, 2004, available at http://www.whitehouse.gov/news/releases/2004/06/20040622-14.html (last visited Oct.
25, 2004).

134 See Section V.A.5(c) of this Report for a discussion of FARRA and Section VI11.A.1. for a discussion of Sections
2340 and 2340A. See generally Sections IV.C. and V of this Report.

135 Authorization for Use of Military Force, Pub. L. No. 107-40, 115 Stat. 224 (Sept. 18, 2001). See ABCNY, Indefinite
Detention Report, supra note 125, at 65-66.

138 See, e.g., Hamdi, 124 S. Ct., supra note 126 at 2636, Brief for Respondents (Solicitor General Theodore Olson
arguing that the president has the power to detain “enemy combatants” during wartime, and that this authority is
subject to only a deferential standard of review by the courts); Reply Brief for the Petitioner at 12-13, Rumsfeld v.
Padilla, 124 S. Ct. 2711 (2004) (asserting that the president has authority to detain an “enemy combatant” under his
Commander in Chief powers and Congress’s Authorization).

187 Rasul et al. v. Bush, 159 L. Ed. 2d 548 (2004); Hamdi, 124 S. Ct supra note 126.
%8 Hamdi, 124 S. Ct., supra note 126 at 2641.

39 Id. at 2640-41.

140 See Sections IV.B.1 and IV.B.2. of this Report.




Association of the Bar of the City of New York 27

(b) Presidential power to authorize covert actions and to issue
national security directives

Pursuant to the National Security Act of 1947, the president has the authority to

authorize covert actions upon a determination that “such an action is necessary to support
identifiable foreign policy objectives of the United States and is important to the national security
of the United States, which determination shall be set forth in a finding. . .”*** The same statute
explicitly provides that “[a] finding may not authorize any action that would violate the
Constitution or any statute of the United States.”*** The president may also issue classified
executive orders or directives on national security matters. Whether these directives have the force
of law depends upon such factors as the president’s authority to issue them, their conflict with
constitutional or statutory provisions, and their promulgation in accordance with prescribed
procedure.*** As one commentator has pointed out, “[i]Jnherent in [the division of power] is the
notion that the president must respect statutory commands even when they require a result contrary
to his own policy preferences.”**> Accordingly, where there is a conflict between a presidential
directive and a law enacted by Congress, agency heads must comply with the law.**® Thus, for
example, in Chamber of Commerce v. Reich,**" the District of Columbia Circuit Court of Appeals
declared illegal an executive order issued by President Clinton that directed federal agencies not to
do business with contractors who hire permanent replacements for striking employees. The court,
noting that the National Labor Relations Act (NLRA) permits the hiring of permanent replacements
for strikers, concluded that an executive order to the contrary would upset the balance struck by
Congress on an issue that “surely goes to the heart of United States labor relations policy.”**
Similarly, in Building and Construction Trades Department v. Allbaugh,** the court ruled illegal
an executive order issued by President George W. Bush that prohibited federal contractors from
using project labor agreements. The court held that the president lacked the authority under the
Constitution and the Procurement Act to bar such agreements and that the executive order

conflicted with the NLRA by prohibiting a practice that was considered legal under the Act.**

50 U.S.C. §301 et. seq. (2004).

14250 U.S.C. §413(h) (2004). The National Security Act of 1947 created the National Security Council, and directed
the NSC, subject to the direction of the president, inter alia, to: “a) assess and appraise the objectives, commitments
and risks of the United States in relation to our actual and potential military power, in the interest of national
security, for the purposes of making recommendations to the president in connection therewith; and b) consider
policies on matters of common interest to the departments and agencies of the government concerned with national
security, and ... make recommendations to the president in connection therewith.” J.S. Lay & R.H. Johnson,
ORGANIZATIONAL HISTORY OF THE NATIONAL SECURITY COUNCIL DURING THE TRUMAN AND EISENHOWER
ADMINISTRATIONS, at 3 (Washington, D.C.: National Security Council, 1960).

1% 50 U.S.C. §413(a)(5) (2004).

44" Harold C. Relyea, Specialist in American National Government, Government Division, Report for Congress:

Presidential Directives: Background and Overview, Feb. 10, 2003, available at http://www.fas.org/irp/crs/98-
611.pdf (last visited Oct. 25, 2004).

145 Robert V. Percival, Presidential Administrations and Administrative Law: Presidential Management of the

Administrative State: The Not-So-Unitary Executive, 51 DUKE L. J. 963 (2001).
146 Id.
YT Chamber of Commerce of the U.S. v. Reich, 74 F.3d 1322 (D.C. Cir. 1996).
18 Id at1337.

Y Building and Const. Trades Dept., AFL-CIO v. Allbaugh, No. 01-0902, 2001 WL 1381197, at *18, 20 (D.D.C. Nov.
7, 2001).

150 Id
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As detailed in Section IV.B.2 of this Report, a series of presidential decision directives
(PDDs) apparently authorize transfers of suspected terrorists from foreign states to the United
States. PDDs are National Security Council documents that announce presidential decisions and
guide policy implementation. They range from the publicly available to the highly classified.
According to the testimony of then-FBI Director Louis Freeh, “[t]he rendition process is governed
by PDD-77, which sets explicit requirements for initiating this method for returning terrorists to
stand trial in the United States.”**" This directive remains classified. Because many of the
potentially relevant PDDs (including PDD-77) remain classified, the full scope of the relevant
PDDs’ authority is unknown. U.S. officials and the 9-11 Commission have also referred to PDD-
39, entitled “U.S. Policy on Counterterrorism,” signed on June 21, 1995 following the bombing of
the federal building in Oklahoma City, in circumstances that indicate this PDD may also be
implicated in rendition.”* Since this PDD is available only in highly redacted form, any specific
provisions applicable to renditions are not publicly known. The Commission’s interim staff report
on intelligence policy states that “under the presidential directives in the Clinton Administration,
PDD-39 and PDD-62, the CIA had two main operational responsibilities for combating terrorism,
rendition and disruption.”153 Based on available information, it seems that this directive dealt with
the transfers of suspected terrorists zo the United States outside of formal extradition channels,
rather than renditions fi-om the United States or firom a third state to another foreign state. A
General Accounting Office report found that PDD-62, signed in May 1998, “reaffirmed PDD-39
and further articulated responsibilities for specific agencies.”™*

Although the scope of various presidential directives is unknown, because Extraordinary
Renditions violate U.S. statutory law, and, as will be demonstrated in subsequent Report Sections,
treaty law (which is considered to be supreme law of the land under the Constitution), it is unlikely
that any PDD explicitly purports to authorize Extraordinary Rendition. Moreover, under U.S. law,
Congress could have authorized departure from international obligations of the United States.
However, not only did it not do so, but by enacting FARRA and sections 2340 and 2340A of the
U.S. Code, Congress reaffirmed United States’ commitment to CAT and to the jus cogens norm of
the prohibition against torture. Without congressional authorization, it is unlikely that executive
orders can be issued in violation of the international obligations of the United States. Accordingly,
any PDD authorizing Extraordinary Rendition very likely would be outside the scope of
presidential authority.

51 Freeh Statement to 9-11 Commission, supra note 71.

152 Formulation and Conduct of U.S. Counterterrorism Policy: Hearing Before the National Commission on Terrorist

Attacks Upon the United States (Interim Report), (Mar. 23, 2004), available at http://www.9-
11commission.gov/archive/hearing8/9-11Commission_Hearing_2004-03-23.pdf (last visited Oct. 25, 2004);
GOVERNMENT ACCOUNTABILITY OFFICE, COMBATING TERRORISM: ISSUES TO BE RESOLVED TO IMPROVE
COUNTERTERRORISM OPERATIONS, (May 1999) (Washington, D.C.: U.S. General Accounting Office, 1999), at 3,
available at http://lwww.gwu.edu/~nsarchiv/NSAEBB/NSAEBB55/gaonsiad-99-135.pdf (last visited Oct. 25, 2004)
(“After the bombing of a federal building in Oklahoma City, Oklahoma, the President issued Presidential Decision
Directive (PDD) 39 in June 1995, which enumerated responsibilities for federal agencies in combating terrorism,
including domestic incidents.”)

158 Kojm Statement, supra note 73.

1% GOVERNMENT ACCOUNTABILITY OFFICE, COMBATING TERRORISM: ISSUES TO BE RESOLVED TO IMPROVE

COUNTERTERRORISM OPERATIONS, supra note 152.
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(©) Presidential power to make international agreements

The president has authority to make international agreements “dealing with any matter that
falls within his independent powers under the Constitution.”**> However, as stated above, pursuant
to Article 111 of the Constitution, the president has the duty to “take Care that the Laws be faithfully
executed” (take care clause).156 Thus, under the “take care” clause, as well as in accordance with
U.S. jurisprudence, the president likely would be prohibited from making international agreements
that contravene the laws of the United States by permitting or aiding torture.’ In addition, any
order permitting the transfer of individuals to other states in circumstances that constitute
complicity, participation, or assistance in CID treatment would also contravene stated
administration policies that detainees in the “War on Terror” be “treated humanely, without any
adverse distinction based on race, color, religion, gender, birth, wealth, or any similar criteria.”*®

5. Extraordinary Rendition and the CIA

Because Extraordinary Renditions appear to be covert operations the existence of which is
formally denied by the U.S. government, and because information about the operations of the CIA
is similarly not available to the public, it is difficult to ascertain whether anything in the mandate of
(or regulations governing) the CIA could be interpreted to authorize Extraordinary Renditions. This
Section provides an overview of the scope of authorization of the CIA activities based on publicly
available information and analyzes the practice of Extraordinary Renditions in light of that
information.

The CIA was established and granted its general powers under the National Security Act of
1947.%%° It was first given authority to conduct covert operations by National Security Council
(NSC) Directive 10/2, issued on June 18, 1948.%° This authority has been reaffirmed and
elaborated upon in several NSC directives and executive orders.

Provisions governing the CIA specify, among other things, how the CIA could use secret
funds (a specific budget item to be allocated by the Director of Central Intelligence (DCI) as
needed without normal accounting review), granted the CIA the right to borrow personnel from

%5 RESTATEMENT, supra note 123, at §303(4) (sole executive agreements).

1% U.S. ConsT. art. 11, § 2.

157 Under the “later in time” rule, sole executive agreements may be superseded by subsequent domestic legislation. A

clear congressional prohibition on Extraordinary Rendition would thus override any such agreements.

158 Military Order, “Detention, Treatment, and Trial of Certain Non-Citizens in the War Against Terrorism,” (Nov. 13,
2001), available at http://www.deathpenaltyinfo.org/article.php?scid=33&did=224 (last visited Oct. 25, 2004).
%% 50 U.S.C. §8401 et. seq.

160

National Security Council Directive 10/2, June 18, 1948, printed in FOREIGN RELATIONS, 1945-1950, EMERGENCE OF
THE INTELLIGENCE ESTABLISHMENT (United States Government Printing, 1996) Document 292 (NSC 10/2). See Note
on U.S. Covert Actions, in FOREIGN RELATIONS 1964-1968, Volume XXVI, Indonesia; Malaysia-Singapore;
Philippines, Released by the Office of the Historian of the U.S. Department of State, available at
http://www.state.gov/r/pa/ho/frus/johnsonlb/xxvi/4440.htm (last visited Oct. 25, 2004). NSC 10/2 defines “covert”
operations as all activities “which are conducted or sponsored by this Government against hostile foreign states or
groups or in support of friendly states or groups but which are so planned and executed that any U.S. Government
responsibility is not evident to unauthorized persons and that if uncovered the US Government can plausibly
disclaim any responsibility for them.” NSC 10/2. The precise definition of covert operations has differed among
administrations, although not in material ways. See David Isenberg, The Pitfalls of U.S. Covert Operations, CATO
Policy Analysis No. 118 (April 7, 1989), available at http://www.cato.org/pub_display.php?pub_id=1645 (last
visited Oct. 25, 2004).
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other government agencies, allowed the agency to ignore immigration laws, and gave the DCI the
right to determine which of the agency’s activities and documents should be kept secret.*®® It is
noteworthy that the CIA’s powers to override immigration laws are restricted to those affecting the
admission of aliens. Specifically, section 403h provides that:

Whenever the Director, the Attorney General, and the Commissioner of
Immigration and Naturalization shall determine that the admission of a particular
alien into the United States for permanent residence is in the interest of national
security or essential to the furtherance of the national intelligence mission, such
alien and his immediate family shall be admitted to the United States for
permanent residence without regard to their inadmissibility under the immigration
or any other laws and regulations, or to the failure to comply with such laws and
regulations pertaining to admissibility....'%?

No similar authority, however, is given to the CIA in respect of a removal of individuals
from the United States. Thus, because the Act explicitly includes the admission but not the removal
of aliens, one can infer that congressional intent was not to grant the CIA powers to override laws
governing removal of aliens.

Generally, CIA operations are subject to oversight by congressional intelligence
committees. However, alternative oversight is provided for highly classified actions: if the
president determines that it is essential to limit access to a finding to meet extraordinary
circumstances affecting vital interests of the United States, the finding may be reported to the
chairpersons and ranking minority members of the congressional intelligence committees, the
Speaker and minority leader of the House of Representatives, the majority and minority leaders of
the Senate, and such other member or members of the congressional leadership as may be included
by the president.*®

There are apparently CIA regulations in place that explicitly prohibit the use of or
participation in torture by CIA officers. According to a Washington Post article, “the CIA’s
authoritative Directorate of Operations instructions, drafted in cooperation with the general
counsel, tells case officers in the field that they may not engage in, provide advice about or
encourage the use of torture by cooperating intelligence services from other countries.”***
However, the same article reports that “the CIA, in practice, is using a narrow definition of what
counts as ‘knowing’ that a suspect has been tortured: ‘If we’re not there in the room, who is to
say?’ said one official conversant with recent reports of renditions.”® Since these regulations are
not publicly available, it is not possible to analyze their consistency with U.S. and international
law, or to determine whether they would appear to authorize Extraordinary Renditions. However,
based on publicly available information, no authority for Extraordinary Renditions can be found in
the CIA governing documents. This is not surprising given that the practice of Extraordinary
Rendition is inherently contrary to both U.S. and international law.

181 See, e.g., 50 U.S.C. §403(f), (g), (h).

162 50 U.S.C. §403h.
163 50 U.S.C. §413(b).

164 Priest & Gellman, supra note 53.

165 Id.
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V. EXTRAORDINARY RENDITIONS VIOLATE INTERNATIONAL LAW

In this Section of the Report, we consider in detail the international legal standards
applicable to Extraordinary Renditions.*® The United States is party to international human rights
and humanitarian law treaties that prohibit both torture and the transfer of individuals to states
where they are in danger or at risk of torture. Specifically, the United States is a party to the UN
Convention against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment,*’
the International Covenant on Civil and Political Rights,'®® the Geneva Conventions of 1949,'* and
the Refugee Convention of 1951.17° Each treaty prohibits torture, a prohibition that has become a
non-derogable norm under international law. To varying degrees, the treaties also prohibit cruel,
inhuman, or degrading (CID) treatment; the differences among the treaties reflect the open-textured
nature of the definition of CID treatment. Either directly or indirectly (i.e., through the
jurisprudence or commentary of courts or treaty or regional bodies charged with interpreting a
particular treaty), each of these treaties includes another norm: the prohibition against the
refoulement, or transfer, of an individual to another state where that individual faces the danger or
risk of torture. Although these treaties may differ in their particulars, together with customary
international law, they prohibit (and, in some instances, require the United States to criminalize)

166 As we noted in the Introduction and Overview Sections, this Report, including this international law discussion,

addresses the different instances of Extraordinary Rendition and not renditions per se, which are beyond the scope
of this Report.

167 CAT, supra note 5.

168 |CCPR, supra note 5.

169 Convention for the Amelioration of the Condition of the Wounded and the Sick in Armed Forces in the Field, Aug.

12, 1949, entered into force Oct. 21, 1950, 6 U.S.T. 3217, 75 U.N.T.S. 31, available at
http://www.icrc.org/ihl.nsf/7c4d08d9b287a42141256739003e636b/fe20c3d903ce27e3¢125641e004a92f3 (last
visited Oct. 24, 2004) (Geneva I); Convention for the Amelioration of the Condition of Wounded, Sick, and
Shipwrecked Members of Armed Forces at Sea, Aug. 12, 1949, entered into force Oct. 21, 1950, 6 U.S.T. 3217, 75
U.N.T.S. 85, available at
http://www.icrc.org/ihl.nsf/7c4d08d9b287a42141256739003e636b/44072487ec4c2131¢125641e004a9977 (last
visited Oct. 24, 2004) (Geneva I1); Convention Relative to the Treatment of Prisoners of War, Aug. 12, 1949,
entered into force Oct. 21, 1950. 6 U.S.T. 3316, 75 U.N.T.S. 135, available at
http://www.icrc.org/ihl.nsf/7c4d08d9b287a42141256739003e636b/6fef854a3517b75ac125641e004a9e68 (last
visited Oct. 24, 2004) (Geneva I11); Convention Relative to the Protection of Civilian Persons in Times of War, Aug.
12, 1949, entered into force Oct. 21, 1950, 6 U.S.T. 3516, 75 U.N.T.S. 287, available at
http://www.icrc.org/ihl.nsf/7c4d08d9b287a42141256739003e636h/6756482d86146898c125641e004aa3c5 (last
visited Oct. 24, 2004) (Geneva V) (together, Geneva Conventions).

70 Convention Relating to the Status of Refugees, opened for signature July 28, 1951, 19 U.S.T. 6259, 6261, 189
U.N.T.S. 150, 152, entered into force Apr. 22, 1954, available at http://www.ohchr.org/english/law/refugees.htm
(last visited Oct. 24, 2004) (Refugee Convention). Although the United States did not ratify the Refugee
Convention, it is a party to it through its accession to the 1967 Protocol Relating to the Status of Refugees, opened
for signature Jan. 31, 1967, 19 U.S.T. 6223, 606 U.N.T.S. 267, entered into force Oct. 1967, available at
http://www.ohchr.org/english/law/protocolrefugees.htm (last visited Oct. 24, 2004) (1967 Protocol), which adopted
and extended the Refugee Convention’s protections. Also relevant is the American Declaration of the Rights and
Duties of Man, May 2, 1948, OEA/ser. L./V/11.23, doc. 21 rev. 6, (1979), available at
http://www.iachr.org/Basicos/basic2.htm (last visited Oct. 9, 2004) (American Declaration). The American
Declaration was adopted by the Ninth International Conference of the OAS held at Bogota, Columbia, March 30-
May 2, 1948, and applies to the United States through its membership in the Organization of American States
(OAS). The Inter-American Court of Human Rights has determined that the American Declaration is a source of
international obligation for the United States and other OAS member states that are not parties to the American
Convention on Human Rights, based upon Articles 3, 16, 51, 112, and 150 of the OAS Charter. See Inter-Am. Court
H.R., Advisory Opinion OC-10/89, Interpretation of the American Declaration of the Rights and Duties of Man
Within the Framework of Article 64 of the American Convention on Human Rights, July 14, 1989, Ser. A No. 10
(1989), paras. 35-45.
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each of the different examples of Extraordinary Renditions described in Section IV.A. of this
Report.

CAT prohibits both torture and CID treatment. It also explicitly prohibits the refoulement
of individuals to states where there is a “substantial likelihood” that they “may be in danger of”
torture.’”* The ICCPR prohibits torture and CID, but its refoulement protection is broader than that
of CAT: as interpreted by the Human Rights Committee, the ICCPR prohibits the refoulement of
individuals to states where they may be “at risk of” either torture or CID (or both). Geneva
Convention (111) and Geneva Convention (1V) prohibit both torture and the inhuman treatment of
prisoners of war and civilians classified as “protected persons” in the context of armed conflict.
The transfer of a prisoner of war (POW) to a state where the POW is likely to be tortured or
inhumanely treated is a violation of Geneva I1l. The unlawful transfer of a civilian classified as a
“protected person” to such a state has harsher consequences—the transfer is a “grave breach” under
Geneva IV, and is a criminal act. The Refugee Convention may also afford protection against
torture and refoulement to individuals with a “well-founded fear of persecution” on specific
enumerated grounds.

Under CAT, the prohibition against refoulement to torture requires both an objective
assessment of the conditions in the state to which an individual may be transferred, and a subjective
assessment of the danger particular to the individual. CAT protections apply when these
assessments lead to a substantial likelihood of a danger of torture that is greater than “mere
suspicion,” but the likelihood does not have to rise to the level of “high probability.” CAT
protections, which apply to all types of transfers (including expulsion and extradition) are the most
protective of any of the treaties to which the United States is a party. In order for ICCPR
protections to apply, the individual must face a “real risk” of danger. This standard has also been
interpreted to contain a subjective and an objective assessment, although the “real risk” standard is
higher that the CAT “in danger of” threshold.'"

Although the assessment whether a particular allegation of refoulement to torture meets the
subjective component of both the CAT and the ICCPR tests must be made on a case-by-case basis,
each alleged instance of Extraordinary Rendition described earlier in Section IV.A. meets the
objective component. According to the U.S. Department of State’s own annual human rights
reports, each of the states to which individuals have allegedly been transferred is known to the
United States as having a history of torture of detainees. Many of these states have also been
identified by the United States as states that commonly use torture against individuals detained for
alleged security reasons or because they are suspected of terrorism.

CAT, the ICCPR and the Geneva Conventions have each been interpreted to require that
states investigate and criminalize torture by their own officials and those acting at the officials’
direction. Under CAT, the requirement to criminalize acts of torture or complicity or participation
in torture is directly imposed by the treaty itself, and, in the context of Extraordinary Renditions,
applies to acts by U.S. state actors (or non-state actors acting with the consent or acquiesence of a
state actor) that take place in territory under U.S. jurisdiction (interpreted to include territory over
which the United States has factual control), acts on board of U.S.-registered ships or aircraft, or
acts by U.S. state actors (or non-state actors acting with the consent or acquiescence of a state
actor) anywhere in the world.'”

™ The refoulement of individuals to states where they are in danger of CID treatment is not explicitly prohibited.

172 A likely explanation for the higher ICCPR threshold is that the ICCPR has been interpreted to extend the non-
refoulement protection over a broader range of abuse—including both torture and CID treatment or punishment-than
CAT, which on its face protects only against refoulement to torture.

13 CAT, supra note 5, art. 5(1). For a detailed discussion of the scope of CAT’s application, see Section V.A 4.
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The ICCPR has been interpreted to require a state party to prevent, punish, investigate and
redress harm caused by acts of both torture and CID treatment, and complicity to torture and CID
treatment, by state actors and by private parties. Failure to investigate and prosecute may result in
liability on the part of the state itself. The scope of applicability of ICCPR protections is similar to
CAT, but has been interpreted more broadly to include state responsibility for violations of an
individual’s ICCPR protections (i) in the physical territory of the state or (ii) that may be imputed
to the state if the individual was in the power or effective control of the state (even if outside its
territory) or if the violations were committed by state actors, regardless of where they took place.*”
The protections of the Geneva Conventions apply in situations of armed conflict, and to individuals
who qualify as “protected persons” under the Conventions.

4

The breadth of these criminalization provisions and interpretations is a reflection of the
importance placed by the community of nations on the anti-torture prohibition. Each of the cases of
alleged Extraordinary Rendition described above must therefore be investigated and, if there are
reasonable grounds for belief that torture was committed, or that U.S. agents or nationals were
complicit in transferring an individual to a state where the person was tortured, the United States
must prosecute. As described in greater detail below, the failure by a state party to investigate and
prosecute allegations of torture and complicity in torture may itself give rise to a breach by the
United States of its obligations under CAT and the ICCPR.

This Report focuses on the United States’ obligations pursuant to the international treaties
to which it is a party, primarily CAT and the ICCPR, as well as the Geneva Conventions and the
Refugee Convention. Given the importance of international standards in interpreting U.S. domestic
law'™ as reflected in part by recent U.S. Supreme Court decisions in which the court has explicitly
looked to international law for guidance®® in interpreting those obligations, we consider the
commentary and decisions by the Committee against Torture (CAT Committee)*’” and the Human

Rights Committee,'’ the bodies charged respectively by CAT and the ICCPR with interpreting

174 For a detailed discussion of the scope of the ICCPR’s application, see Section V.B.2.

™ Murray v. The Charming Betsy, 6 U.S. (2 Cranch) 64, 118 (1804) (a statute “ought never to be construed to violate
the law of nations, if any other possible construction remains”). See also United States v. P.L.O., 695 F. Supp. 1456,
1468 (S.D.N.Y. 1988) (noting “the lengths to which our courts have sometimes gone in construing domestic statutes
50 as to avoid conflict with international agreements...”); INS v. St. Cyr, 533 U.S. 289 (2001).

Y76 Lawrence v. Texas, 539 U.S. 558, 123 S.Ct. 2472 (2003); Hamdi v. Rumsfeld, 124 S.Ct. at 2641 (citing to
international treaties for “clearly established” principles of the laws of war).

7 The Committee against Torture is the monitoring body created by the states party to CAT. CAT, supra note 5, arts.

17-24. 1t is charged with: (i) considering and commenting on country reports submitted under CAT (art. 19); (ii) the
ability to inquire into an individual state’s practices with regard to torture if it receives “reliable information” of
“well-founded indications” that torture is being practiced in the territory of the state (art. 20); (iii) resolving inter-
State disputes (art. 21); and (iii) determining individual complaints (art. 22). The Committee Against Torture “is not
an appellate, a quasi-judicial or an administrative body, but rather a monitoring body created by the States parties
themselves with declaratory powers only.” Committee Against Torture, General Comment 1, Communications
concerning the return of a person to a State where there may be grounds he would be subjected to torture (article 3
in the context of article 22), U.N. Doc. A/53/44, annex 1X at 52 (1998), reprinted in Compilation of General
Comments and General Recommendations Adopted by Human Rights Treaty Bodies, U.N. Doc. HRI/GEN/1/Rev.6
at 279 (2003) (CAT Article 3 Comment), para. 9. The United States is bound by the Article 20 inquiry procedure,
and has entered a declaration accepting the Article 21 interstate complaint procedure. See United Nations Treaty
Collection: Declarations and Reservations, available at http://www.unhchr.ch/html/menu3/b/treaty12 asp.htm (last
visited Oct. 9, 2004). The United States has not accepted the competence of the CAT Committee under Article 22 to
receive and consider complaints on behalf of individuals subject to U.S. jurisdiction who claim to be victims of a
CAT violation. Id.

18 The Human Rights Committee is the most authoritative source, at the international level, of interpretations of a

state’s obligations under the ICCPR. Pursuant to the ICCPR, supra note 5. The Human Rights Committee is
empowered to: (i) receive state party reports and comment on those reports (art. 40(4)); (ii) rule on complaints filed
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each treaty, monitoring compliance by states with the treaty, and, if applicable, considering
individual petitions. The primary treatise on CAT, which was written by two of the principal
drafters of the convention and which includes analysis of the CAT travaux préparatoires, also
provides assistance in interpreting CAT.*"®

An additional international legal instrument that applies to the United States through its
membership in the Organization of American States (OAS) is the American Declaration on the
Rights and Duties of Man.*® We also look briefly to the American Convention on Human Rights
(American Convention), which the United States signed on June 1, 1997, but has not yet ratified."®"

In addition to the U.S. treaty obligations, we look to jus cogens'®* norms by which the
United States is bound. The prohibition against torture has been universally recognized as a
customary international law norm*®® and as a jus cogens norm applicable in times of war and peace,
from which no derogation is permitted.'® In The Paquete Habana, the U.S. Supreme Court

by a state party that another state party is not fulfilling its obligations under the Covenant (art. 41); and (iii) rule on
complaints filed by individuals “who claim that any of their rights enumerated in the Covenant have been violated
and who have exhausted all available domestic remedies” Optional Protocol to the International Covenant on Civil
and Political Rights, G.A. Res. 2200A (XXI), 21 U.N. GAOR Supp. (No. 16) at 59, U.N. Doc. A/6316 (1966), 999
U.N.T.S. 302, entered into force March 23, 1976, available at http://www.ohchr.org/english/law/ccpr-one.htm (last
visited Oct. 24, 2004). In ratifying the ICCPR, the U.S. Senate declared that “The United States . . . accepts the
competence of the Human Rights Committee to receive and consider communications under Article 41 in which a
State Party claims that another State Party is not fulfilling its obligations under the Covenant.” See 138 Cong. Rec.
S4781-01 (daily ed., April 2, 1992).

See J. HERMAN BURGERS & HANS DANELIUS, THE UNITED NATIONS CONVENTION AGAINST TORTURE: A HANDBOOK
ON THE CONVENTION AGAINST TORTURE AND OTHER CRUEL, INHUMAN, OR DEGRADING TREATMENT OR PUNISHMENT
(1988). Pursuant to the Vienna Convention on the Law of Treaties, if a treaty term is “ambiguous or obscure,”
“recourse may be had to supplementary means of interpretation, including the preparatory work of the treaty and the
circumstances of its conclusion.” The Vienna Convention on the Law of Treaties, opened for signature May 23,
1969, entered into force Jan. 27, 1980, art. 32, 1155 U.N.T.S. 331, available at
http://www.un.org/law/ilc/texts/treaties.htm (last visited Oct. 24, 2004) (Vienna Convention), art 32. The Vienna
Convention has not been ratified by the United States, but the provisions relied upon in this Report are considered to
codify customary international law. The Vienna Convention has been treated as authoritative by the U.S.
Department of State and several courts of appeal. See Maria Frankowska, The Vienna Convention Before the United
States Courts, 28 Va. J. Int’| L. 281 (1988).

179

180 American Declaration, supra note 170.

181 American Convention on Human Rights, Nov. 22, 1969, KAV 2305, 9 ILM 673 (1970), O.A.S. Treaty Series No.
36, art. 5, P 2, OEA/Ser. L./V/11.23 doc. rev. 2, art. 5 entered into force July 18, 1978, available at
http://www.cidh.org/Basicos/basic3.htm (last visited Oct. 25, 2004) (American Convention).

182 A jus cogens norm is defined in the Vienna Convention as “accepted and recognized by the international community

of states as a whole as a norm from which no derogation is permitted and which can be modified only by a
subsequent norm of general international law having the same character.” Vienna Convention, supra note 179, art.
53.

“Customary international law results from a general and consistent practice of states followed by them from a sense
of legal obligation.” RESTATEMENT, supra note 123, at §102 (2). The Restatement specifies that “[i]nternational
agreements create law for the states parties thereto and may lead to the creation of customary international law [for
states which are not parties] when such agreements are intended for adherence by states generally and are in fact
widely accepted.” Id. §102(3). The Restatement includes “torture or other cruel, inhuman or degrading treatment or
punishment” as a violation of customary international law. 7d. §702(d). Customary international law is part of the
common law of the United States and is considered to control if there is no contrary treaty, statute or executive act.
U.S. ConsT., art. Ill, § 8; Filartiga v