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I nternational human rights law is increasingly used in domestic advocacy. The U.S;

I Supreme Court hae cited foreign and international lawwith some frequency, par-
I ticularly in cases involving the death penalty.' Many state courts and lowe r federal
courts have followed suit.' Iaw school clinics have a growing focus on international
human rights matters.3 Several public interest organizations systematicallyuse inter-
national human rights approaches in their work within the United States.+

But while lofty international human rights principles and ringing phrases such as
"human dignity" may seem appropriate references in appellate cases challenging
serious and systemic wrongs. they can seem tone-deaf-and perhaps even counter-
productive-in the halls of housing court or in a fair hearing. When domestic public
interest lawyers participate in training on using international human rights as an ad-
vocacy tool, this guestion almost always comes upl Can advocacy of international hu-
man rights principles really playa usefuI role in run-of-the-mill legal aid cases?

f See, e.9., Atkini u Vqinia, 535 U.S. 304 (20021; Roper u Simmons, 543 U.S. 551, 57476 (2005) (Clearinghouse No.
55,786). see also tawrence v. Iexas, 539 U.S. 558. 576-77 (2003).

rSee, e.9., The Opportunity Agenda, Human Rights in State Courts: An Overvia^/ and Recommendation for Legal Advocacy
(2007), www.opportunityagenda.org/site/c.mwL5KkNoLvft/b.l40594tA.99Aonoftcy-Briefs_Publicationr.htn; Margaret
H. Marshalf, 'Wite Parenb Do Not HesitaF to Leam from Thdr Childrcn": lnteereting State Conrtitutbns 6 6 Age ot
Global .lutisprudence, 79 l.lsw Ysx tJiilrffi L^w REww 1533 (2004); Roe y Sridgeitone Corryration, 2007 U,S. Dist. l-Exls
46697 (S.0. Ind.) (litigation under Alien Tort Statute); Ciapnzi v. Setkowski,2003 U.5. Dist. LEXIS 239 | a E.D.N.Y) (ching
the International Covenanton Civil and Political Righrs in resoMng isueofjudicial bias);Sherman u (aiota*,t 314 F.supp.
2d 843 (N.D. lowa 20Ol) (siting (gnyg6tion on the Elimination of Racial Discrimination in Title Vll race discdmination case[
State u Romano, 1 14 Haw I (2007) (<iting Convention on the Elimination of All Forms of Discrimination Against Women
to support prostitution conviclion).

rsee Deena HuNvilz, Lewyeing for lustke and the lneitability of lntemational Human Righa Clinics, 28 Yru iouiNr
or futEnilAtroxAr lew 505, 524 (2003); my The fundulum Swings Barlki tuvefty Law in the l,levv and Old Curkulum,34
Fsoilu Urs^r bw Joueul l0l (2007); Eumr GomswN, Sronunc rrc Counr (2005) (detcribing law school clinics litigation
challenging U.S. government3 detention of Haitian refugees at Guantanamo).

'See generally Scott Cummings, The Internationalization of Public lnterest Law 5H0 (Unive6ity of California, Los
Angeles, School of Law Research Paper No. 06-41, 2006), http//ssrn.cony'abstract=944552. 8.9., the Natimal Center on
Homelessness and Poverty in Washington, D.C,, employS a human rights attorney to work on human rights in housing.
The American Civil Liberties Union ha5 a Human Rights Wbrking Group in ats national office. Ihe Natbnal Economic and
Social RighB Initiarive provides technl<al assistance to U.5. groups inter€sted in using human rights pdnciples in their wort.
The U.5. Human RighB Network se^€s as a national umbrella organization for groups and individuals pursuing do.nestic
application of human rights pdnciples.
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It would be nice to respond with a sim-
ple, resounding "yes." But the question
deserves a more nuanced answer. Cer-
tainly, from a "big picture" view of legal
work on behalf of low-income clients,
international human rights are relevant
to eventhe most mundane and local case.
When lawyers take on individual benefit
cases, for example, they contribute to a
larger effort to protect the economic and
social rights of individuals-rights sel-
dom recognized under U.S. law but cen-
tral to international human rights law.s
Expanding the understanding of human
rights law within the United States and
enforcing the government's account-
ability under international human rights
law can only enhance the status of these
economic and social rights domestically.
In the long run, then, antipoverty advo-
cates' jobs might get a bit easier if inter-
national human rights norms were better
integrated into domestic law.

But long-term considerations, how-
ever persuasive, may not pass the smirk
test in the short term. Perhaps you're in
housing court challenging a landlord's
failure to correct code violations, or in
family court disputing a termination of
parental rights. Why resort to the blun-
derbuss of international human rights
law when narrowly focused, local land-
lord-tenant lawor family lawwould work
just as well?

There are two responses, and both sug-
gest that the conscientious legal aid law-
yer, in addition to intimate knowledge of
local landlord-tenant law, government
benefrts, family law, domestic violence,
and other specialized areas, should have
at least some familiarity with interna-
tional human rights law. If the lawyer
then determines that a case is not ihe
right one in which to raise international
human rights issues, she will have made
the decision after full consideration of
the potential arguments.

First, whether a matter is resolve d
through litigation or another kind of ad-
vocacy, understandingthe global dimen-
sions of and alternative approaches to
the issue may change the way the lawyer
thinks about the case from the outsel. In
a litigation context, for example, under-
standing international law's approach
to government accountability may tweak
and strengthen a lawyer's framing of the
issue in a domestic context.

Similarly, knowledge of human rights
principles may help a lawyer see beyond
the constraints of domestic litigation to
new approaches to a thorny problem.
Rather than always, or even usually, fo-
cusing on litigation, human rights prin-
ciples may serve as a potent organizing
tool, a source of empowerment for clients,
a vehicle for public education, a center-
piece for legislation, or a meshanism for
initiating a conversation. For example,
parent groups in Los Angeles and New
York City have used principles of "hu-
man dignity" drawn from international
human rights standards to organize and
advocate more humane disciplinary pro-
tocols in the public schools. These activ-
ists have not relied on litigation at all but
have used the moral and legal force of
human rights principles to bring parents
together to get the attention of school
offrcials.6 In Los Angeles the result has
been a new and productive dialogue with
school administrators-and, already,
policy changes. In another example, in
the r98os NewYork advocates concerned
about prisoner abuse worked with the
legislature to incorporate into state law
internationally accepted minimum stan -
dards fortreatme nt of prisoners. Mthout
resorting to litigation, these advocates
brought international standards into the
state- law interpretive framework.z

Second, in any kind ofadvocacy, Iawyers
should have the full range ofpotential le-
gal arguments at their frngertips. Many

!5ee, e.9., International covenant on Economic, Social, and cultural Rights, oe(. 10, t966, 6.4. Res. 2?oo (xxl), u.N.
6AOR 2 I st Sess., Supp. No. 1 6, U.N. Doc. A/63 I 6 (t 966), 999 U.N.T.S. I 7t (entered into force Jan. 3, I 976).

65ee Nmomr Ecowtc eno SocnL Rrns Nrrelw, Dtmvo c Drcw: Decneonc TREAIMGMI alo Asusm Dscrpure n Ntw yonx Cnv
AM Los AM€r€s Pusuc kroos (2007). The complete report is available at httpllnesri.orglprogramvdignity_report.html,

75€e Vanita Gupta. Ihe Pi@eering Career of Gay ti/tc}ougall: Elazing a Path Fpm Civi! Rights to Human Righ6 in I
Brncwc Hwu Rrcrrs Hour (Cynthia Soohoo et al. eds., forthcoming 2008).
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judges are interested in and receptive to
international human rights arguments.
But judges have scarce resources, and
their failure to cite international human
rights law sua sponte may reflect inad-
equate access to information rather than
hostility to international law's relevance.
Even Justice Breyer has specifrcally asked
lavyers before the Supreme Court to frle
briefs addressing relevant international
law, indicating that without such briefs
his clerks may not have time to research
the issues.s Some lower-court judges feel
similarly. For example, at a recent legal
aid conference in Maryland, a trial court
judge noted the Maryland Court of Ap-
peals' frequent citations of foreign law
and announced that she, also, was inter-
ested in receiving briefrng on the inter-
national human rights law relevant to the
cases before her.e

Not surprisingly given the bench's de-
mand for this information, judicial edu-
cation on the substantive law of interna-
tional human rights is growing rapidly.
For instance. the American Society of
International Law created an inteina-
tional law research and education tool
specifically geared to judges at all levels
and distributed it to more than two thou-
sand state and federal judges,'" lawyers
should be ready to exploit judges' recep-
tivity to international human rights lau

Certainly, lawyers and advocates who are
unfamiliar with international human
rights principles will not use them, even
if judges or policymakers are receptive
and the principles would dovetail with
and support client organizing efforts.
Once familiarify is achieved, however,
lawyers and advocates will have addi-

tional tools to use creatively on the right
occasions.

So what are the right occasions? How
can you use human rights in day-to-day
practice? \flhile no legal aid case is "ge-

neric," I describe a few representative
cases below. The frrst three are taken,
with some modifrcations, from annual
reports of legal aid organizations. Each
was resolved favorably for the client.
The founh example is King v. King, a case
concerning the civil right to counsel in a
child custody proceeding." That litiga-
tion started as a "run-of-the-mill" legal
aid matter but then developed into test
case . As of this writing, it is pending be-
fore the V'ashington Supreme Court.

In none of these matters did lawyers raise
international human rights issues in the
frrst instance, although international
and comparative law were addressed in
an on-uicus brief in (ing rr. King in the frnal
stage of the litigation.'1 But in each case
lawyers could have raised international
human rights principles much earlier
and, by doing so, enhanced and extended
the victories obtained. After describing
each case I review the relevant interna-
tional human rights law and suggest how
a human rights approach might have
been helpful, perhaps yielding an even
more favorable resolution or laying the
groundwork for future advocacy. I also
suggest specifrc r€sources that might aid
advocates in developing human rights
arguments in particular cases. There is
no need to reinvent the wheel-back-
ground information and more specific
assistance are readily available to advo-
cates who want to draw on this rich body
of human rights principles.'3

'Stephen Breyer, Keynote Addrcss,97 Awnrn Socrsw or lu:nrerour Lew Prccreorrcs 255, 267-68 (2003l-

tcathy Senette, Asso<. Judge, Prince George3 County Cir. Ct., Remarks at the Maryland Partne6 for Justice Conference.
Baltimore, Md. (May 3, 2007).

toSee Auenrm Socrry or luerurorar Lrw, lrr:rurcur [^w: A HNooooK ron Juocrs (2003), wwwasil.org4udicial/handbook.
html.

ttKing u King, No. 57831 -5-l (Wash. Sup. Ct. Argued May 31. 2007) (Clearinghouse No. 55,032).

'rThe brief is available at u vwslaw.neu.edu/clinicVphrge-pubs.html and in the Sargent Shriver National Center on Poverty
Laws Poverty Law Library, wwwpor€rtylaw.orgy'poverty-law-library/<aser's5000/56032.

rrAs a first step, for more information on a range ol efforts to use international human rights in domestic advocacy, dn
the Human Rights section of Pro Eono Net, www.probono.net.
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Government BenefiG: Work,
Education, and Training

Case Example: Ms. P, a z4-year-old sin-
gle mothe r of two, approached a legal aid
office for help. A survivor of domestic vi-
olence, she had escaped a life-threaten-
ing situation only to be faced with hunger
and poverty after her public assistance
application was denied. She needed to
obtain the benefrts to which she was en-
titled and, because she lacked skills, to
participate in an education and training
program in place of a work assignment.

Analysie: Given the benefrts law relating
to education and training, access to such
programs may be severely restricted. Ms.
P's ability to continue receiving benefits
while participating in such programs will
likely turn on an administrator's discre-
tion or, if the matter is appealed, on a
judge's interpretation of state law. How-
ever, relevant international human rights
standards could (r) frame the issues
sympathetically, (z) encourage a judge
or administrator to exercise discretion
favorably and, or instead, to interpret
the relevant $tatute generously, and (3)
lay the groundwork for systemic change
in policies that limit access to education
and training.

First, as a domestic violence survivor, Ms.
P has particular international law claims
that enhance her arguments for access
to education and training. Over the last
twenty-five years, the United Nations has

Human RighG in the Trenchcs: Uting Internataonal Human Rlghts Law In "Evcryday'Lcaal Ald Cases

clarifred that the United Nations Charter
and the Universal Declaration of Human
Rights (recognized by the United States
as a definitive statement of international
law) recognize the right of women and
children to be free from domestic vio-
lence and nations' affirmative obligation
to prot€ct that right.'+ The United States
has ratifred at least one international hu-
man rights treaty-the International Cov-
enant on Civil and Political Rights-that
recognizes the right to government pro-
tection from and remedies for domestic
violence perpetrated by private actors.'s
Tivo even more widely accepted treaties-
signed but not ratified by the United
States-similarly protect women and chil -

dren: the Convention on the Elimination
of All Forms of Discrimination Against
Vome n and the Convention on the Rights
of the Child.'6 Through its ratification of
the Charter of the Organization of Ameri-
can States, the United States is held to the
standards of the American Declaration of
the Rights and Duties of Man as well as the
charter. The Inter-American Conven-
tion on the Prevention, Punishment, and
Eradication of Violence Against Vomen,
a regional treaty implementing the Dec-
laration which the United States has yet to
ratify, also recognize s women's right to be
free from domestic violence and requires
governments to take measures to prevent,
investigate, and punish such acts.'?

While these tr€aties hold national gov-
ernments directly accountable for deal-

'.The 1948 Universal Declaration of Human Rights states that "all are equal before the law and are entitled without any
discrimination to equal protection of the law" and "everlone has the right to an effective [domesticl remedy ... for acb
violating the fundamental rights granted [] by the constitution or by law." Universal oeclaration of Human Rights, G.A.
Res. 2 1 74 (lll), U,N. GAOR, 3d Sess., arts. 3-8, 1 2, I 6-l 9, 22-24 ar7 1 , U.N. Doc. A/E1 0 (l 948).

rstnternationat co\€nant on civil and political Rights, G.A. res. 2200A (xxt), 21 u.N. GAOR Supp. (No. 16) at 52, U.N.
Doc. 4/6316 (1966), 999 U,N.T.S. 171, an. 2 (enrered into force March 23, 1975). The Office of the High Commission
on Human Rights repons that 'l 53 nations, as of November 2004. had ratified this treaty; see www.ohchr.orgy'englisU
law/ccpr-ratify.htm. The Convention on the Elimination of Racial Discrimination, 660 U.N.T.S, 195, and the Convention
AgainstTortureandOtherCruel, Inhuman, orDegradingTreatmentorPunishment, Dec. 10, 1984, 1465 U,N.T'S' 85, both

of which the United States has ratified, also require governments to take sleps to prevent private violence--including
domestic violence-that lalls within the parameteE of those treaties.

r5convention on the Elimination of All Forms of Discrimination Against Women, Dec. 18, 1979. 6.,4. Res. 34180, U.N.
GAOR 34th Sess., supp. No. 46, U.N. Doc, 4/34/36 (1980) (enrered into force sept. 3. 1981) (at'fied by 185 nations;

see www.un.orgltromenwatch/daWcedadstates.htm); Convention on the Righs of the Child, ttov. 20, 1989, G.A. Res.
44125, U.N. GAOR. 44th Sess.. Supp. No.49, U.N. Do<. A/4rV49 (1990) (entered into force Sept.2, 1990) (ratified by 192

nations: see www.unice{.orgy'crdindex-30229.htm|). Even without ralification, as a dgnalory the United states "is obliged
to refrain from acts which would defeat litsl object and purpose," See Vienna Convention on the Law of Treaties, an. I 8.

Only the United states and Somalia have signed but not ratilied the Convention on the Rights of the Child.

rtconvention {or the Protection of Human Rights and Fundamental Freedoms, opened forsignature Nov. 4, 1950, 213
U.N.ls. 2 22 (enlered into force sept. 3, I 953).
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