









































The Center contests the non-disclosure of this tequest for the same reasons as listed in
regards to paragraph 6 above.

8) All records relating to measures taken, or policies, procedures or guidelines put
in place, to ensure that CIA Detainees were not, are not or will not be tortured or
subjected to cruel, inhuman or degrading treatment or punishment. Please
include all vecords indicating how any such policies, procedures or guidelines
were, are, or will be, communicated to personnel involved in the interrogation or
detention of CI4 Detainees.

The Center feels that your office’s withholding of records regarding this request is simply
indefensible. The release of these records cannot “reasonably [be] expected to result in
damage to national security.” ACLU at 28. Moreover, it cannot reasonably be said to
present a potential harm to intelligence activities. The administration has unequivocally
stated that it does not allow or condone torture.'®
The only means by which the Center can contemplate that the release of the requested
information could harm national security would be that the absence of policies,
procedures, or guidelines, would increase hostility towards the United States, However,
the United States has publicly stated that it has contravened its own policies regarding .
i .+t “ghost detainees”,-and in the case of Abu Ghraib found that the correct policies,: ..\ o coapn
_~pricedures and/or guidelines were simply not followed. In light of these admissions it is
not reasonable to assume that:the release.of the.requested policies procedures,-and/or ;-
- gfidelines reasonably could be expécted to:cause any additional harm to natiopdh .. - - ..
. security. The-Center also cannot-aceept that merely revealing “how any such:policies, . - TS
© procedures or. guidelines were, are, or will be, communicated to personnel” without - - w2 0 o0
describing the content of the communication, could implicate a risk to national-security in -
any manner.

9 Al records indicating or discussing actual or possible violations of, or deviations
from, the policies, procedures or guidelines referred to in Paragraph 4, above
[which reads] All records reflecting standards or policies governing who may be
held as an Unregistered, CIA, and/or “Ghost” Detainee and what procedural
protections or guidelines, if any, are used to review the arrest, detention, and
treatment of these Detainees.

It is not reasonable to withhold from the public the requested information when the
Pentagon has reported publicly that these violations have occurred. The Pentagon could
not have found that procedures were violated were it not for the existence of records that
stated what these procedures were. The Department has stated that approximately 100
ghost detainees have been created. The Center contests that the release of more specific
information on this topic could further harm national security in light of these previous
disclosures on the topic, especially within the context of “intelligence activities”. The
claim that the existence of the requested documents can continue to be correcily
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v paragraph 1007

classified in light of public knowledge of their existence is especially weak within this
context.

10) All records indicating or discussing serious injuries, illnesses, and/or deaths of
any Unregistered, CIA, and/or “Ghost” Detainees.

The Center contests that the release of records regarding this request “could reasonably
be expected to harm national security”. The deaths and injuries of many detainees have
already been officially reported by the government, and so the Center fails to understand
how more specific information “reasonably could be expected to harm national security”,
nor how this harm would occur within the realm of intelligence activities. In this
instance, the Center especially cannot believe that reasonably segregable portions of the
records that are “security neutral” are so “inextricably” interwoven with sensitive
materials that they cannot be released. The claim is even less tenable in relation to the
neutral medical reports of defainees.

11) 41l records, including autopsy reports and death certificates, relating to the
deaths of any Unregistered, CIA, and/or “Ghost” Detainees.

The Center contests the refusal for the same reasons as listed in regards to the above -

Ty

L - initiated in relation to actualor.possible violations of, or deviations from, the -
policies, procedures or guidelines referred to in Paragraph 4, above, including: -
but not limited to records indicating the existence of such investigations, inguiries .
or disciplinary proceedings.

The fact that internal investigations have occurred and/or are occurring is information
already within the public domain. The center finds it impossible to defend the position
that even records which simply state the existence of such investigations, inquiries, or
disciplinary proceedings could harm national security. Doing so could not arguably
advance any information to our actual or potential adversaries abroad that could assist in
efforts to harm our national security. To the extent that releasing the names of agents
conducting or subject to the these procedures might endanger them or their families, the
names of these officials may simply be redacted from the records. The center cannot
understand how records regarding disciplinary proceedings could be said to in any way
implicate our nation’s national security, let alone our intelligence activities.

13) All records relating to the actual or alleged torture or other cruel, inhuman or
degrading treatment or punishment of any Unregistered, CI4, and/or “Ghost”
Detainee.

The only reason that the Center can fathom national security risks related to this
information is that its release might incite attacks against American interests. However, if
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records of additional mistreatment of detainees were released, they would serve only to
confirm pre-existing beliefs of detainee mistreatment or to beneficially correct previous
misconceptions.

14) All vecords relating to policies, procedures or guidelines governing the role of
health personnel in the interrogation of the Unregistered, CI4, and/or “Ghost”
Detainees, including but not limited to the role of health personnel in the medical,
psychiatric, or psychological assessment of Detainces immediately before, during
or immediately after interrogation. Please include all records indicating how any
such policies, procedures or guidelines were, are or will be communicated to
personnel involved in the interrogation or detention of Detainees.

We contest that the above request could reasonably be thought to harm national security
and/or intelligence activities, If released documents show adequate provision for medical
care, then release of the requested information could dispel rumors in the larger world
regarding the lack of medical care. On the other hand, if the released docuemtns show
inadequate care, such withholding of care is illegal. As held in Davis, if a requester “puts
. forward compelling evidence that the agency denying the Freedom of Information Act, 5
U.S.C.S. § 552, request is engaged in illegal activity, and shows that the information
sought is necessary in order to confirm or refute that evidence” it will be viewed by the
~-coourt as substantially supportive of the release of records. Davis v. U nited. States Dep't of
© Justice, 296 U.5. App. D.C. 405. R S TR
.. Secondly, we cannot accept that merely revealing “how any such policies, procedures

- or guidelines were, are, or will be, communicated to personnel” without descgibing the. .. =« .
# e gontent of the communication implicate a risk fo national security under-any.c = oxTue =0
e oircumstance.

15) All records relating to medical, psychiatric or psychological assessment of any
Unregistered, CIA, and/or “Ghost” Detainee or guidance given to interrogators
by health personnel immediately before, during or immediately after the
interrogation of any Unregistered, CI4, and/or “Ghost” Detainees.

The medical, psychiatric or psychological assessments of detainees have no relevance as
so the United States’ national security. Releasing these records will not give our actual or
potential adversaries additional insight into our intelligence activities. Your office’s
decision to neither confirm nor deny the existence or non-existence of these records is
misapplied in at least the case of one detainee. The Pentagon’s own report states that no
medical records exist for the ghost detainee that died in American custody. This public
statement of the non-existence of these records prohibit a refusal to confirm the records
non-existence. The non-existence of at least one medical record is information within the
public domain, and as such cannot Jegitimately remain classified.

16) All records indicating whether and to what extent the International Committee for

the Red Cross (“ICRC™} had, has or will have access to Unregistered, CIA,
and/or “Ghost” Detainees, including but not limited to records related to
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particular decisions to grant or deny the ICRC access to any Detainee or group of
Detainees. .

The International Red Cross in no way implicates national security. The results of all
visits by the Red Cross are confidential, and access to records of their access to detainees
has no informational consequence that could harm our national security.

17) All records indicating whether and to what extent any other non-governmental
organization or foreign government had, has or will have access to the
Unregistered, CIA, andfor “Ghost” Detainees, including but not limited to
records related to particular decisions to grant or deny them access to any
Detainee or group of Detainees.

The Center contests that every single record concerning the access of every single non-
governmental organization or foreign government can be properly excluded from release.
While there may be some records that your office could reasonably withhold, we cannot
accept that such record "reasonably could be expected to result in damage to national
security”. ACLU at 28.

5

el e requested information also constitutes an exceptional-case under Executive, Order. .

12958 as amended by 13292 Sec. 3.1(b) which states, -

X 1 et e N
FT I T L )

‘. Tn some exceptional cases, however, theneed i protect such information may be: o)
- outweighed by the:public interest in disclosure of the-information, and in these - oob o

cases the information should be declassified.

This is precisely the kind of case contemplated by Sec. 3.1(b). The existence of
detainees held in contravention of international treaties which the United States has
ratified such as the Geneva Conventions, the International Covenant of Civil and Political
Rights, and the Convention Against Torture, is a highly public matter involving
fundamental constitutional and human rights, the disclosure of which must prevail over
any need to protect information regarding national security or foreign policy.

United States officials have publicly admitted that the government has “violated
our own policies and regulations by including what has been labeled as "ghost detainees,"
people who were brought to the detention facility but not registered.”’® The gravity of
previous harm, and the correspondingly important need for a further investigation of such
findings, clearly presents an exceptional circumstance under Sec. 3.1(c). To hold
otherwise would imply that the holding of Unregistered, CIA, and/or “Ghost” Detainees
is not itself an exceptional circumstance, and is instead routine. The United States
government has repeatedly denied that these circumstances were anything but

7 See Exec, Order No, 13292; 22 CF.R. § 171.22().

18 Goe Investigation Results: Military Intelligence Activities at Abu Ghraib, General Paul Kern, The
Appointing Authority for the Investigation; Lt. Gen. Anthony Jones, Lead Investigator; and Maj. Gen.
George Fay, Investigating Officer, Foreign Press Center ‘Washington, DC

August 25, 2004., available at http://foc.state. sov/fpe/35738.him.
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'.axr::ep‘zional.19 Moreover, U.S. army officials have publicly requested that the very subject
our of request, Unregistered, CIA, and/or “Ghost” Detainees, be further investigated.
General Kern, the Appointing Authority for the Investigation, has stated that the holding
of ghost detainees is “against our policies and regulations. [It] shouldn't have been done,
and we are asking for that fo be investigated further ™™ (emphasis added).

The public interest in disclosure of the requested records is further heightened in light of
the fact that Kern has also stated to a Senate panel that the

“Pentagon investigators believe the CIA has held as many as 100 'ghost' detainees
in Iraq without revealing their identities or locations, a much greater number than
previously disclosed,” Kem told the Senate panel. "However, the precise number
of undisclosed prisoners and the conditions in which they have been held remain a
mystery,"..."because CIA officials have refused to cooperate with Pentagon
investigators, denying repeated requests for documents and information on the
detainees."** (emphasis added)

Moreover,

“The Red Cross, according to knowledgeable sources, has repeatedly warned
administration officials that they were not complying with international law in the
. treatment of prisoners. Five weeks ago, Secretary Rumsfeld promised the Senate.
Armed Services Committee that he would furn over the Red Cross reports but, to - <.
~ - date, the administration has failed fo deliver-on that promise, ¢iting objections -

from the Red Cross. The Red Cross, bowever;contacted by NPR, said it did not
have objections to the proper turnover of its zeportsto the Senate and that the Red
Cross had so informed the administration five weeks ago.”?

The Office of Intelligence, Policy, and Review should use its discretion to determine that
the public interest in disclosure of these documents outweighs any potential damage, if
any, to national security that might reasonably be expected to result from disclosure.

Tt appears that your office’s withholding of these documents is additionally
prohibited on separate grounds, because of the illegality of holding Unregistered, CIA,

” See Dana Priest & Bradley Graham, U.S. Struggled Over How Far to Push Tactics, WASH. POST, Jun.
24, 2004, available at http://www.washingtonpost.com/aczlwpdyn/A’? 562004 un23 % 1anguage=printer,
Pamela Hess, CIA won't share info on ghost detainees, UNITED PRESS INTERNATIONAL, Sep. 9, 2004;
Lawmakers troubled by disclosure of move 'ghost detainees', ASSOCIATED PRESS, Sep. 10, 2004; Elise
Ackerman, Rumsfeld admits to holding ‘ghost detainees', KNIGHT RIDDER/TRIBUNE NEWS SERVICe , Jun.
18,2004,

® See nvestigation Results: Military Intelligence Activities at Abu Ghraib, General Paul Kern, The
Appointing Authority for the Investigation; Lt. Gen. Anthony Jones, Lead Investigator; and Maj. Gen.
George Fay, Investigating Officer, Foreign Press Center Washington, DC

August 25, 2004., available at http://foc.state. gov/ipe/35738 him,

24 Goe Senators Criticize Atmy Generals Over CIA "Ghost Detainees” At Abu Ghraib, Frontrunner Sep. 10,
2004,

2 See Steve Inskesp, Senate Judiciary Committee heats up in discussions over legal memos on torture of
prisorers, Moming Edition (11:00 AM ET) - NPR, Jun. 18, 2004.
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and/or “Ghost” Detainees. If a requester “puts forward compelling evidence that the
agency. denying the Freedom of Information Act, 5 U.8.C.8. § 552, request is engaged in
illegal activity, and shows that the information sought is necessary in order to confirm or
refute that evidence” it will be viewed by the court as substantially supportive of the
celease of the records. Davis v. Upited States Dep't of Justice, 296 U.S. App. D.C. 405,
(D.C. C. 1992). As previously stated, government officials attempting to fulfill their duty
of review of government conduct have found government agencies to be in violation of
the law, and have repeatedly been refused access to many of the relevant documents
 requested in our FOIA request.”

Separately, the Center seeks a mandatory declassification review pursuant to
Exec. Order 12958 for all of the requested information under sec. 552(b)(1). See Exec.
Order No. 12958, as amended by Exec, Order No. 13292, Sec. 3.5 (March 28, 2003).

We expect a response to this appeal within 20 working days.

Most Sincerely,

Rachel Meeropol, Esq.

% Supra note 20.
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