


, You have requested expedited processing. We handle all requests in the order we
receive them: that is, “first-in, first-out.”. We make exceptions to this rule only when a
requester establishes a compelling need under the standards in our regulations. A
 “compelling need” exists: 1) when the matter involves an imminent threat to the life or
physical safety of an individual, or 2) when a person primarily engaged in disseminating
information makes the request and the information is relevant to a subject of public
urgency concerning an actual or alleged Federal govermment activity. We have reviewed
your request and determined that it does not demonstrate a “compelling need” under these
criteria and, theréfore, we deny your request for expedited processing.

: Sincerely,
WM
B Scott Koch
Information and Privacy Coordinator
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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK

______________________________ oy
AMERICAN CIVIL LIBERTIES
UNION, ET AL,

Plaintiffs,

V. 04 CV 04151 (AKH)

DEPARTMENT OF DEFENSE, ET AL,

Defendants.
______________________________ w

New York, N.Y.
January 16, 2008
3:20 p.m.

Before:
HOW. ALVIN K. HELLERSTEIN,
District Judge
APPEARANCES

AMERICAN CIVIL LIBERTIES UNION
Attorneys for Plaintiffs
BY: AMRIT SINGH
ALEXA KOLBI-MOLINAS
-AND_
GIBBONS, P.C.
BY: LAWRENCE 5. LUSTRERG
MELANCA D. CLARX

MICHAEL J. GARCIA
United States Attorney for the
Southern District of New York
SEAN H. LANE
PETER M. SKINNER
Assistant United States Attorneys

ALSC PRESENT: JAMEEL JAFFER, ACLU
ARTHUR EISENBERG, NYCLU
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THE COURT: T understand that I can look at the
effects of technigques that are considered abuse and from that
reason packwards. Butb let’'s say that we are not talking about
categories of abuse now, but we are talking about other kinds
of documents that theoretically could exist.

What would you want me to lecok for? I don't think you
want me to look at a memorandum discussing various potential
rechniques and then measure that against my field manual and
make my own conclusions whether they are lawful or not lawful.

MS. SINGH: Your Honor, vyou can do that. Because that
is the purpose of field manual. It sets out all the
interrogation methods.

THE COURT: It doesn't do it with the kind of
spacificity that would enable me to compare a method.

MS. SINGH: But the Defense Department can do that.
They can tell you which of the methods that it is withholding
fall into current methods that are currently listed in the Arny
field manual and which methods are not.

THE COURT: What vou want me to do is look or have the
government look for any memorandum that comment on deviations
from the Army field manual?

MS. SINGH: That's correct.

THE COURT: Mr. Lane.

MR. LANE: Your Honor, ags we set forth in our brief
and tried to explain earlier, we have released, and again as we
SOUTHERN DISTRICT REPORTERES, P.C.

{212) 805-0300



W00 -1 O U W DD

29
81G6ALCA
explained in the Church report that we attached --

THE COURT: No. If vou already released it, it is not
a problem. The problem ig that which has not been released.

MR. LANE: The next step in terms of what has been
withheld as a classified document, plaintiffs are seeking to
put labels on things to say this is unlawful.

THE COURT: I have changed the gless. I don't want to
draw conclusions, but where the Army has drawn conclusions or
suspects a conclugion of deviation, Ms. Singh says those
documents should be at least given to me for in camera review.

MR. LANE: Your Honor, I don't profess to understand
how the line that Ms. Singh just identified could actually be
done in --

THE COURT: I will give you an example.

MR. LANE: -- in application.

THE COURT: T will give you an example. It has been
reported that such and such interrogation technigue deviates
from the field manual. Then the memorandum goes on to describe
and discuss that. That would be a kind of memorandum she would
be interested at least for me to look at.

MR. LANE: Your Honor, what I can tell you is --

THE COURT: I don't want to look at the various
categories of technigues and draw my own conclusion whether or
not it deviates. I don't want to do that. I don't have the
expertise to do that,

SOUTHERN DISTRICT REPORTERS, P.C.
(212) 805-0300
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MR. LANE: What I think, vyour Honor, we have tried to
do something that is that, although maybe we have called it
something else. What we have tried to do, as I have said
before, the Army and DoD has released tons of documents
relating to allegations of mistreatment, and the allegations of
mistreatment boil down to somebody did something to me that
they shouldn't have done, which would be something that is
beyvond the scope of what is authorized. That is what all those
Army CID reports that we have been releasing for more than
three years are.

THE COURT: If you have released it, there is nothing
further to do. Ms. Singh -~

MR. LANE: I thought she was going further than that,
your Honor, and essentially saying doctrinally we have Lo get
into weeds and look into where to draw lines.

THE COURT: I have narrowed it, Mr. Lane. I have
narrowed it. I think her remarks are acceptable to that, but I
am not even going that far. I don't like to go through weeds.

MR. LANE: I can appreciate that, yocur Honor.

Certainly what DoD has tried to do in this case is
release allegations of mistreatment or abuse including entire
reports that deal with those things as well as individual
investigations that are now closed that address individual
allegations of mistreatment.

What DoD has alsc done is where those are allegations

SOUTHERN DISTRICT REPORTERS, P.C.
(212) 805-0300
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that are made by a detainee may be intertwined with other
information about interrogaticn doctrine technigues and various
information that would be sensitive that we have released what
we can release and redacted what we can redact.

THE COURT: You are glipping off of the point. There
igs a third category. We have two categories so far: Analyses
of causes of deaths and analyses of complaints of abuse.

Here ig the third category: Documents that make
reference to deviations from Army-authorized investigative
technigques.

In other words, someone has got to put down their
conclusion deviation or something eguivalent in the memorandum
for it to be spotted.

I am not ilooking to make conclusions of what is or
what is not a deviation., I am only drawing upon Ms. Singh's
reguest of what already has been labeled as such a document or
for vou to f£ind out if there ig such a deviation. In other
words, someone has to say "deviation.*

MR. LANE: Your Honoxr, I confess the documents weren't
processed that way, but what I can tell you is I think that we
are telking about the same thing to be honest with you. I
think when we are talking about allegations of mistreatment
what we are talking about is whether somebody makes a claim,
whether i1t is investigated as group in a large report like the
Church report, or it investigated individual in an reguest --

SOUTHERN DISTRICT REPORTERS, P.C.
{212) B05-0300
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TEE COURT: Analysis of mistreatments whether it is
called abuse or deviations from recognized or authorized
interrogation technigues.

MR. LANE: Your Honor, one thing I would point out,
however, is when your Honor was referring earlier to the chart
exemption, the Aly chart BExhibit 1 and some of these documents,
you can see that a lot of these documents really just simply
don't fall into even Ms. Singh's own category in the sense
that --

THE COURT: She is giving up a lot of those claims.

MR. LANE: Well, your Honor, I am not sure that is the
case. I haven't heard that vet from plaintiff's standing here.
So that is why I am pointing --

THE COURT: I haven't heard it yet, but it is coming
because we just discussed it.

MR. LANE: That is fine, your Honor.

THE CQURT: So, look, I have two areas I want to
pursue -- two or three depending on how you categorize them.
One is analyses of cauges of death to priscners and the second
is allegations of either abuse of prisoners or deviations from
recognized Army methods of interrogation.

MR, LANE: Just to make clear, yvour Honor, you are not
talking about getting into the weeds on essentially detention
interrogation policy and its nuances?

THE COURT: Already aware there has been a label of

SOUTHERN DISTRICT REPORTERS, P.C.
{212) 805-0300
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deviation already assigned in some fashion or already suspect
or the subject of inguiry.

I can't do any better than that because I haven't seen
the deocuments and I am trying to respond to arguments from both
of you finding some area where I think there is some room Lo
pub in some definition. Thesge will be the subjects of in
camera ingulres.

Does that conclude the DoD, Ms. Singh.

MS. SINGH: No, vour Honor. It is just Exemption 1,
unfortunately. If you would rather mcve to another agency, [
would be glad to relingquish my spot to my colleagues.

THE COURT: No, let's finish.

MS. SINGH: Your Honor, with respect to Exemption 2,
we make a similar argument as we do for Exemption 1. We
basically demonstrate in our brief that the government hasn't
demonstrated that documents relating to past interrogation
methods or abuse could significantly risk circumvention of
agency regulations or statute. We make a similar argument with
Exemption 7E, which contains similar language to Exemption 2.

So I think that your rulings with respect to Bxemption
1 would alsc apply to our argument. On Exemption 2 there is
one more argument that we make --

THE COURT: I think 1 and 2 are collapsing on the same
issue.

MS. SINGH: There is one more argument that we make

SOUTHERN DISTRICT REPORTERS, P.C.
(212) 805~0300
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U.S. Department of Justice

United States Attorney
" Southern District of New York

.. 46 Chambers Soreey
New York, New York 10007

February 5, 2008

Hon. Alvin ¥, Hellerstein
United States Distrct Court
Southem District of New York ‘ Cod
500 Pearl Street, Room 1050 L
New York, New York 10007-1312 P

Re:  ACLU, etal, v. Department of Defense. et al,, No, 04 Civ, 4151 (AKH)

Dear Judge Hellerstein; S R

BY FACSIMILE | S

This morning, the Director of the Central Intelligence Agency made disclosures to the ‘.
Senate Select Committes on Intelligence concerning the CIA’s past use of an interrogation o
technique known as waterboarding. These disclosiyes may affect the CIA’s positions in this
litigation. We are examining the issue and will apprise the Court apd Plaintifs as 5000 28
possibrle of any changes in the CIA’s positions. We thank the Court for its attention to this
matter, '

Respectfully,
L J. GARCIA

States AttomﬂL .
SEAN H. LANE
PETER M. SKINNER

Assistant United States Attorneys o
Telephone: (212) 637-2601 S

By:

co: Melanes Clark, Esq, o
Amzit Singh, Bsq, o P
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U.S. Department of Justice

United Stutes Aitorney
Southern District of New York

86 Chambers Street, Sth Floor
New York, New York 0067

May 23, 2008

BY FEDERAIL EXPRESS
Meianca D. Clark, Esq.
Gibbons, Del Deo, Delan,
Griffinger & Vecchione, P.C.
One Riverfront Plaza
Newark, N.J. 67102

Re:  ACLU., et al.. v. Department of Defense, et al., No. 04 Civ. 4151 (AKH},

Dear Ms. Clark:

The CTA has re-reviewed the records that were the subject of the parties’ Third Cross-
Motion for Summary Judgment to determine whether there are documents, or portions of
documents, that may be produced in light of the Director of the Central Intetfigence Agency’s
February 5, 2008 disclosures fo the Senate Select Committee on Intelligence concerning the
CIA’s past use of an interrogation technique known as waterboarding. We are enclosing redacted
versions of those documents where the CIA determined that there is segregable information that
can be produced. The cover sheet attached to the front of each redacted docurnent identifies a
document number, which corresponds to the numbers used for the document descriptions in the
Seventh Dorn Declaration. The last document, which was not addressed in the Seventh Dorn
Declaration, is a redacted version of the final report of the CIA’s Office of Inspector General
concerning its review of the CIA’s interrogation and detention program.

In addition, at the May 12, 2008 in camera presentation, the Court preliminarily overruled
certain of the CIA’s FOIA exemption invocations. The Cowrt, however, is permitting the CIA to
file a supplemental classified declaration further explaining those exemptions. The Court will
review that classificd declaration ex parte and in camera, on June 17, 2008, and will then finalize
its preliminary rulings. If those rulings require the production of additional information, the CIA
will request a stay while it determines whether to appeal those rulings.

A court reporter transcribed those portions of the May 12, 2008 proceeding that did not
concern classified information. 'With leave of the Court, the CLA has reviewed that transeript to
verify that no classified information was inadvertently transcribed. We have notified the Court
that the transcript is not classified. It is our understanding that the Court intends to file the
transcript on the docket.




Melanca D. Clark, Esq.
May 23, 2008
Page 2

Thank you for your attention to these matters.

MICHAEL J. GARCIA
U eftates Attorey

By: é : {\( l g (-"‘\

SEAN H. LANE

PETER M. SKINNER

Asgistant United States Attorneys
Telephone: (212) 637-2737

Enclosures




