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|. INTRODUCTION

As it emerges from a prolonged civil war, Nepal stands poised to forge a democratic and peaceful
nation grounded in social justice and human rights. The central feature of this democratic transition is the
country’s new Constitution, which will be drafted by elected members of the Constituent Assembly (CA). In
creating the new Constitution, the CA has the opportunity to crystallize the country’s peace, protect human
rights, and advance Nepal’s political, economic, and social development. It also has the opportunity to
demonstrate Nepal’s commitment to the inherent dignity of all individuals. Recognizing and securing the
human rights of all Nepalese people is vital to fulfilling these paramount goals. In particular, the rights of
Nepal’s Dalit (so-called “untouchable”) population—a group that has faced more than 2,000 years of
systematic discrimination and exclusion on the basis of caste—must finally be realized.

Concept Papers submitted by the CA’s Thematic Committees reflect significant progress towards
codifying Nepal’s commitment to human rights, but some critical gaps remain and must be addressed. To
strengthen the protection of human rights in the new Constitution, the Center for Human Rights and Global
Justice (CHRGJ) at New York University School of Law respectfully submits this report, comprised of a
summary Statement and accompanying Chart, to Nepal’s Constituent Assembly. The Statement and Chart
draw on CHRGJ’s expertise to analyze proposals for the new Constitution in light of Nepal’s obligations
under international human rights law, with particular emphasis on the protection of Dalit rights.'

. PURPOSE AND METHODOLOGY
A. PURPOSE

The Statement and Chart analyze relevant provisions of the CA Thematic Committee Concept Papers
and concretely identify how to enhance the effectiveness of the proposed provisions in order to better protect
Dalit rights and to further fulfill Nepal’s human rights obligations.

This Statement summarizes Nepal’s obligations under international human rights law and provides a
general overview of some of the issues that are most critical for Dalit rights and that require the CA’s
attention. The Statement highlights substantive rights guarantees in a number of areas and discusses how to
improve the enforcement of such rights. The Statement concludes by identifying some of the most critical
human rights obligations that remain unaddressed by the language currently proposed by the Thematic
Committees.

This Statement should be read together with the accompanying Chart. The Chart analyzes specific
provisions proposed by the Thematic Committees. In order to provide CA members with a resource for
evaluating such proposals in light of international human rights law, the Chart makes detailed
recommendations informed by Nepal’s obligations as a State Party to a number of international human rights
treaties.

B. METHODOLOGY

In order to ensure a timely submission of this report, our analysis is based on our review of the
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relevant provisions from Thematic Committee Concept Papers released as of November 6, 2009.> Our
recommendations are based on a careful review of Nepal’s obligations under the international human rights
treaties to which Nepal is a party.” These treaties create binding obligations that must be carried out in good
faith to respect, protect, and fulfill the rights contained therein.* Core among these are the obligations to
ensure the right to be free from both direct and indirect discrimination and the right to both formal and
substantive equality.’

In addition to its treaty obligations, Nepal recently reaffirmed its commitment to eradicating caste-
based discrimination by expressing support for the Draft UN Principles and Guidelines for the Effective
Elimination of Discrimination Based on Work and Descent, which were recently published by the UN
Human Rights Council.® While non-binding, this document, as recognized by the government of Nepal, is “a
good reference in devising the ways and means to address the issue of caste-based discrimination” and “a
useful tool” to “eliminate this scourge from [Nepalese] society.”’ Where relevant, our analysis therefore also
makes reference to the Draft Principles and Guidelines.

In keeping with Nepal’s obligation under international human rights law to ensure the active and
meaningful participation of marginalized and affected communities in all national decision-making processes,
the CA should consult with and actively solicit input from all marginalized groups in Nepal, including Dalits,
and incorporate their input and recommendations in the new Constitution. Particular attention should be
paid to the needs and voices of those marginalized within the Dalit community, such as Dalit women and
“lower” Dalit castes.

Our analysis relies in part on two documents previously released by CHRGJ: Recasting Justice: Securing
Dalit Rights in Nepal’s New Constitution®*—which we released in April 2008, and which analyzes human rights
protections in Nepal’s Interim Constitution—and our Joint Statement on Securing Dalit Rights in the New
Constitution—which we released in February 2009 in conjunction with the International Dalit Solidarity
Network (IDSN) and the Dalit NGO Federation (DNF).” Our work is also informed by constitutional
analyses and recommendations put forward by Dalit rights groups. "’

To date, in all our efforts on Nepal, we have worked closely with—and have been informed by—the
experience and expertise of Nepalese Dalit rights advocates. We have also actively solicited input from
Nepal’s legal and academic community and have drawn on the expertise of international law and
constitutional scholars.

lll. SECURING HUMAN RIGHTS IN THE NEW CONSTITUTION

Nepal’s pervasive caste system has a firm hold on Nepalese society. Caste discrimination and the
practice of “untouchability” have resulted in the systematic exploitation and subordination of Dalits. Both
government and private actors subject Dalits to extreme forms of exploitation, violence, and segregation.
“Upper-caste” community members typically force Dalits to live in segregated communities; forbid them
from entering public spaces; deny them access to food, water, and land; and coerce them into caste-based
occupations considered too “ritually impure” for “higher castes.” Attempts by Dalits to defy this prescribed
social order are met with punitive violence and social ostracism and the State frequently fails to step in to
prevent or punish such acts. In addition, as Dalit women and girls in Nepal endure the intersectional burden
of both caste and gender discrimination, they bear the brunt of exploitation and violence and are consistently
denied the ability to fulfill their basic daily needs. Along with Dalit women, some Dalit castes—such as
Gaine, Badi and the Madhesi Dalits living in the Southern part of the country—are subject to additional
exclusion and marginalization.


http://www.chrgj.org/projects/docs/recastingjustice.pdf
http://www.chrgj.org/projects/docs/recastingjustice.pdf
http://www.chrgj.org/press/docs/nepalconstitutionpressrelease.pdf
http://www.chrgj.org/press/docs/nepalconstitutionpressrelease.pdf
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The drafting of the Constitution presents a critical opportunity for Nepal to address caste
discrimination and memorialize its commitment to equality and human rights. As the most important legal
document in the country, the Constitution will be a key way for Nepal to begin to meet its legal obligations to
ensure Dalit rights. This section discusses the major proposals in the Concept Papers that have important
implications for Dalit rights and for Nepal’s general obligation to ensure human rights. It summarizes
Nepal’s international human rights law obligations in each of these areas and highlights some of the
protections that must be included in the Constitution. A more complete provision-by-provision analysis of
relevant proposed language in the Concept Papers can be found in the accompanying Chart.

CHRGJ commends Nepal on its recent ratification of the Convention on the Rights of Persons with
Disabilities. While not considered for the analysis in this Report, the Center urges Nepal to implement its
Convention obligations in the Constitution. CHRG]J also urges Nepal to ratify other human rights treaties,
including the International Convention for the Protection of all Persons from Enforced Disappearances and
the Optional Protocol to the International Covenant on Economic, Social and Cultural Rights.

A. ACCESS TO CITIZENSHIP

Pursuant to the requirements of the International Covenant on Civil and Political Rights (ICCPR), the
Convention on the Elimination of All Forms of Discrimination Against Women (CEDAW), the Convention
on the Rights of the Child (CRC), and the International Convention on the Elimination of All Forms of
Racial Discrimination (ICERD), Nepal must ensure non-discrimination in access to citizenship."" In
recognition of this obligation, the new Constitution should include language that:

= Allows foreign spouses of Nepalese women to acquire citizenship in the same way as foreign spouses
of Nepalese men.

* Enables children to be equally eligible for citizenship, regardless of whether it is their mother or father
who is Nepalese.

Nepal must also ensure that subsequent laws enacted to provide for the receipt of citizenship
certificates do not have the effect of excluding Dalits from the legal citizenry. For example, requiring proof
of property ownership has prevented many Dalits from obtaining citizenship certificates. International
human rights law prohibits laws that have such a discriminatory effect.”

B. FUNDAMENTAL RIGHTS

1. The Right to Equality and Non-Discrimination

Non-discrimination and equality are fundamental principles of international human rights law."
Nepal must guarantee both formal and substantive equality and prohibit both direct and indirect
discrimination.'* Direct discrimination occurs when a policy or measure has the purpose of discriminating
against a particular group; indirect discrimination occurs when a measure is neutral on its face but has a
disparate effect on a particular group. Pursuant to the human rights treaties to which Nepal is a party, Nepal
must ensure that no aspect of its policy has the purpose or effect of discriminating on the basis of grounds
such as race, color, descent (including caste), birth, national, ethnic or social origin, nationality, religion,
political or other opinion, language, property, economic position, sex, sexual orientation, gender identity,
pregnancy, maternity, marital status, age, disability, health status, place of residence, or other status.” The
UN Committee on the Elimination of Racial Discrimination (CERD Committee) has made it clear that the
prohibition of discrimination on the basis of “descent” includes a prohibition of discrimination on the basis
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of caste.'” The treaties also provide that States must prohibit and take steps to prevent discrimination by

both State officials and organs and by private parties.'’
In light of these obligations, the new Constitution should:

*  Prohibit discrimination on the basis of all of the grounds covered by international human rights law,
as listed above.

® Make the list of grounds on which discrimination is prohibited non-exhaustive by adding language
such as “or other status.”

= Extend the protection against discrimination to non-citizens by stating that the guarantee applies to
“all persons.”

In furtherance of Nepal’s obligation to ensure substantive equality, the new Constitution should also
recognize and provide for “special measures,” which, under human rights law, may be used both to address
the inherent disadvantages that certain groups experience because of persistent, structural, and historical
inequalities, and to ensure their full enjoyment of human rights.”® “Special measures should be appropriate to
the situation to be remedied, be legitimate, necessary in a democratic society, respect the principles of fairness
and proportionality, and be temporary.””” The provision of special measures must be based on accurate and
disaggregated data, which includes an accurate census.”  As experience in Nepal and other caste-affected
countries has shown, special measures are critical for giving effect to rights guarantees. CHRG]J therefore
strongly urges the CA to provide for special measures throughout the Constitution as an important means of
furthering Nepal’s obligation to ensure substantive equality. Special measures are particularly important for
Dalits, given their history of oppression and disenfranchisement. Special measures should also address
multiple forms of discrimination, such as those faced by women who belong to disadvantaged groups.

In light of these obligations, the new Constitution should:

* Provide for special measures to help secure substantive equality and the full enjoyment of human
rights for members of disadvantaged groups, paying particular attention to multiple forms of
discrimination.

Given the pervasive nature of caste discrimination and its deep entrenchment in Nepalese society, the
inclusion of constitutional provisions to specifically address the rights of Dalits and to prohibit caste
discrimination and ‘“untouchability” are critical.  Pursuant to ICERD, Nepal must: condemn caste
discrimination and undertake to pursue by all appropriate means a policy of eliminating both direct and
indirect caste discrimination;” adopt “special measures” to ensure substantive equality for Dalits and other
marginalized groups;” prevent, prohibit, and eradicate caste-based segregation;*’ eradicate propaganda
inciting caste-based discrimination;* eliminate caste-based discrimination in the enjoyment of civil, political,
economic, social and cultural rights;* assure effective protection and remedies against acts of caste-based
Discrimination;* and adopt educational measures to combat caste-based prejudices.27

In light of these obligations, the new Constitution should:

»  Explicitly prohibit the practice of “untouchability” and caste discrimination.”

* Provide that violations of this prohibition are punishable by law and that victims are entitled to
adequate compensation.

® Prohibit caste-based segregation and ensure equal access to public places and services, including
places of worship, without discrimination.”

* Include an explicit prohibition on the imposition of certain occupations on the basis of caste.

4
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» Take measures against the dissemination of ideas of caste superiority and inferiority.”

In addition, Nepal must also ensure that all of the rights protected in the Constitution are guaranteed
and enforced in a non-discriminatory manner.

2. Civil and Political Rights

The human rights treaties to which Nepal is a party clearly prohibit the civil and political rights
violations that Dalits have experienced. By its terms, the ICCPR requires a State Party to respect and ensure
the rights protected by the Covenant “to all individuals within its territory and subject to its jurisdiction.””'
Thus, “the general rule is that each one of the rights of the Covenant must be guaranteed without
discrimination between citizens and aliens.”” This is of particular importance to Dalits, as many of them lack
citizenship certificates.

The ICCPR forbids: the arbitrary denial of the right to life;” torture and cruel, inhuman or degrading
(CID) treatment or punishment;” slavery, servitude, and forced or compulsory labor;” arbitrary arrest or
detention;™ arbitrary interferences with privacy, family, and correspondence;”” and unlawful attacks on honor
and reputation.” Under the ICCPR, Nepal is additionally obligated to guarantee a host of rights to all people
detained.” Further, the ICCPR mandates Nepal to guarantee: freedom of opinion and expression;40 freedom
of assembly" and association;* the right of men and women of marriageable age to marry freely;" the
freedom to take part in the conduct of public affairs, directly or through freely elected representatives; the
right to vote;” the right to enjoy culture and practice religion freely;* and the right to freedom of movement
and residence within Nepal."

In light of these obligations, the new Constitution should protect #/ the rights and freedoms listed in
the ICCPR. Problematically, several essential civil and political rights and freedoms are entirely missing from
the Thematic Committee proposals reviewed by CHRGJ. The CA must ensure that the following rights are
included in the new Constitution:

* Right to freedom of conscience.*

* Right to freedom of association.”

» Right of citizens to participate in the conduct of public affairs.”
* Right to an effective remedy.”

In addition, the new Constitution should:

»  Guarantee civil and political rights and freedoms to “all persons,” not only to citizens.”

*  Limit restrictions on civil and political rights to those restrictions allowed under the ICCPR.”

* Protect the rights to: freedom of religion; freedom of expression; and freedom from unlawful and
arbitrary interferences with privacy and family, including attacks upon honor and reputation.™

® Prohibit arbitrary arrest and detention and guarantee that all people deprived of their liberty have the
right to promptly know the basis for their detention, to challenge their detention before a competent,
impartial, and independent court with legal assistance, and to release and compensation in cases of
wrongful detention.

* Reject the establishment of a system of preventive detention.

»  Prohibit incommunicado detention.”

* Provide that all persons charged with a crime must be afforded all of the rights contained in the
ICCPR.”

® (larify that the definition of torture and CID treatment or punishment extends beyond those acts
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occurring in traditional custodial detention.”

* Provide that all acts of torture and CID treatment or punishment, including those acts which
constitute complicity or participation in torture and CID treatment or punishment, are punishable by
appropriate penalties, taking into account their grave nature, in order to help to erode the widespread
practice of torture and CID treatment or punishment against the Dalit population in Nepal, including
gender-based violence by private actors against Dalit women.™

* Guarantee the right of men and women of marriageable age to marry freely a person of their
choosing, which includes inter-caste marriage.

3. Economic, Social and Cultural Rights

Caste discrimination and the practice of “untouchability” have been used to justify severe violations
of Dalits’ economic, social and cultural rights, causing Dalits to suffer extreme poverty and deprivation.
Nepal is obligated to progressively realize the rights contained in the International Covenant on Economic,
Social and Cultural Rights (ICESCR). While the ICESCR allows for “progressive realization,” Nepal has an
immediate obligation to: ensure non-discrimination in the provision of economic, social, and cultural rights;
and to take immediate steps toward the realization of these rights.”

In light of Nepal’s obligations under the ICESCR, the new Constitution should:

* Ensure the right of everyone to an adequate standard of living, including adequate food, clothing, and
housing, and to the continuous improvement of living conditions.

* Guarantee the right of everyone to the enjoyment of the highest attainable standard of physical and
mental health, including access to the underlying determinants of health, such as safe and potable
water and adequate health care.”

* Provide for free and compulsory primary education for all and for the progressive introduction of free
secondary and higher education.”'

* Protect the right of all persons to take part in cultural life.

* Guarantee the right of all persons to the protection of the moral and material interests resulting from
their artistic, literary, and scientific creations.”

62

*  Prohibit slavery and other forms of forced or compulsory labor.**

® Protect the right of all persons to work, to freely choose or accept employment, to just and favorable
work conditions, and to form and join trade unions.”

* Guarantee the right to adequate social security including social insurance to everyone, without
discrimination.®

Nepal must ensure both non-discrimination and substantive equality with respect to economic, social
and cultural rights and may take special measures to realize this obligation.”” For example, Nepal should
remove discriminatory references to Dalits in educational materials and provide for special measures to
ensure access to higher education for women, Dalits, and other groups traditionally disadvantaged in their
access to education. Nepal should also consider implementing employment training programs for Dalits and
other groups systematically disadvantaged in access to employment.

4. Women’s Rights

Dalit women and girls in Nepal endure the intersectional burden of both caste and gender
discrimination and, as a result, are even further removed from rights protections. Nepal is obligated to take
all appropriate measures to eradicate discrimination against women and to take special measures to ensure

substantive equality for women.”® These obligations extend to women’s participation in politics,(’g access to
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education, equality in employment, and access to health care and other economic and social benefits.”
CEDAW affirms that women’s enjoyment of their fundamental rights cannot be restricted on the basis of
culture and tradition and requires that Nepal give special attention to the particular challenges and forms of
discrimination faced by rural women.”

In light of these obligations, the proposed “Women’s Rights” provision in the new Constitution
should:

* Prohibit discrimination and ensure equality on the basis of gender.

* Provide for the adoption of all appropriate measures to modify the social and cultural patterns of
conduct of men and women in order to eliminate prejudices, practices, and stereotypes based on the
idea that one sex is inferior or superior to the other.”

* Include specific rights concerning family relations, including the equal rights of men and women with
respect to entry into marriage, dissolution of marriage, parental rights and responsibilities, family
planning, relations with children, and property and financial assets.”

* Provide for special measures to help secure substantive equality and the full enjoyment of human
rights for women, paying particular attention to women who belong to marginalized groups and
endure multiple forms of discrimination.

5. Children’s Rights

Dalit children in Nepal are vulnerable to intolerable work conditions, recruited into armed conflict,
and suffer inadequate access to economic, social and cultural rights, such as education and health. Pursuant
to the requirements of the CRC, the new Constitution should clearly state that children are protected from
performing any work or services that place children’s well-being, physical or mental health, or spiritual, moral,
or social development at risk” and affirm that the best interests of the child is the primary consideration in all
actions concerning the rights of children.” Nepal must also protect the right of every child to a nationality.”
Under the Optional Protocol to the CRC on the involvement of children in armed conflict, Nepal is required
to take all feasible measures to prevent children from participating in armed conflict and to promote the
physical and psychological recovery and social reintegration of children affected by armed conflict.”® As with
all rights, Nepal must ensure that children’s enjoyment of their rights is not limited by discrimination.”

In light of these obligations, the proposed “Children’s Rights” provision of the new Constitution
should:

® Protect children from performing any work or services that place children’s well-being, physical or
mental health, or spiritual, moral, or social development at risk.

= Affirm that the best interests of the child is the primary consideration in all actions concerning the
rights of children.

= Affirm that children have a voice in all matters affecting them in all spheres of society, particularly in
the family, school, and their communities.”

Nepal should additionally recognize and take measures to address the fact that Dalit children are
particularly vulnerable to violations of their rights.

C. ISSUES OF IMPLEMENTATION AND ENFORCEABILITY

International human rights law guarantees the right to an effective remedy for human rights
violations.®" This guarantee is of particular significance for Dalits in Nepal and other caste-affected countries



Center for Human Rights and Global Justice

where past experience has shown that guaranteeing rights on paper is insufficient without strong enforcement
mechanisms. Without a right to an effective remedy, the other rights enshrined in the Constitution will be
hollow. The only proposal concerning the right to effective remedy—the Committee on Fundamental Rights
and Directive Principles’ proposed provision on the implementation of fundamental rights—fails to comply
with Nepal’s obligation under international human rights law to provide all persons with an effective remedy
for violations of their rights.”

In keeping with Nepal’s obligations under international human rights law, the proposed
“Implementation of Fundamental Rights” provision of the new Constitution should:

® (learly provide that all fundamental rights, including economic, social and cultural rights, are fully
justiciable.

* Refrain from using language that allows the government to delay implementing the rights guaranteed
in the Constitution.

* Provide a right to an effective remedy by clearly providing that all individuals have the right to
petition an independent and competent tribunal to enforce their rights.

* Ensure that all levels of the judiciary are competent, independent, and impartial and capable of
providing a remedy for the violations within their jurisdiction.

D. EMERGENCY POWERS

Past state of emergency declarations have dramatically escalated human rights abuses in Nepal,
particularly against Dalits and other marginalized communities. International human rights law strictly limits
the circumstances in which a state of emergency can be declared® and provides that a number of rights must
be protected even under these circumstances.” The “Emergency Powers” provision proposed by the
Committee for Preserving the National Interest does not fully comport to all of the requirements of the
ICCPR.

In keeping with Nepal’s obligations under international human rights law, the proposed provision on
“Emergency Powers” in the new Constitution should:

= Strictly define the circumstances in which the government can declare a state of emergency, so that it
is only declared in response to the direst situations that threaten the life of the nation.

® Indicate that any derogation measures must be limited to the extent strictly required by the exigencies
of the situation.*

* Ensure that any measures enacted during a state of emergency do not involve discrimination on any
ground.

* Guarantee that, at a minimum, the following non-derogable rights listed in ICCPR Article 4(2) are
protected at all times, even in emergencies: the right to life; the right to be free from torture and CID
treatment or punishment; the right to be free from slavery and forced servitude; the right to be free
from imprisonment for the inability to fulfill a contractual obligation; the right not to be subjected to
retroactive criminal laws and penalties; the right to recognition everywhere as a person before the law;
and the right to freedom of thought, conscience and religion.®

E. IMPLEMENTING DALIT RIGHTS IN STATE STRUCTURES

The caste system has systematically excluded Dalits from the political process in Nepal and has
completely undermined their right to take part in the governance of their country. As noted above, as a State
Party to a number of international human rights treaties, Nepal is obligated to ensure non-discrimination and
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substantive equality for women and for members of marginalized groups, such as Dalits. To achieve
substantive equality, States may adopt “special measures,” such as providing for proportionate representation
in state structures—including the legislature, the judiciary, and national commissions—to ensure that women
and members of marginalized groups can meaningfully participate in governance processes. *’

Such proposals should also consider multiple forms of discrimination, including for example
discrimination faced by women who belong to marginalized groups, such as Dalit women, and should ensure
their proportional representation. Such proposals must also be carried out on the basis of accurate and
disaggregated data,” including an accurate census in 2011 to establish the actual number of Dalits in Nepal.
This is especially critical given that, according to some unofficial estimates, Dalits may comprise some 20 to
25 percent of the population, even though official estimates put this figure at 15 percent.” Nepal must also
ensure the right to non-discrimination in participation in elections and within political parties.”

To comply with its obligation to respect, protect, and fulfill human rights, Nepal may establish
national human rights institutions to investigate allegations of rights violations and to monitor Nepal’s
compliance with its human rights obligations.”’ In addition to a Human Rights Commission, the Constitution
should also establish a National Dalit Commission to address the systemic effects of caste discrimination. In
order for these bodies to be effective, the new Constitution should:

= Establish the Human Rights Commission and the National Dalit Commission as constitutional bodies
with broad investigative and enforcement powers and provide for their financial autonomy.”

Much attention has focused on proposals regarding Nepal’s federal structure and on the creation of
individual states to protect the rights of marginalized groups. Regardless of what form of State structure is
ultimately adopted, Nepal’s obligation to respect, protect, and fulfill human rights extends to all levels of
government—national, regional, and local.” 1t is critical that Nepal uphold this foundational principle of
human rights. This principle is of particular relevance to Nepal’s Dalit population, which is not confined to a
particular geographic area or ethnic or linguistic group.

F. GENERAL RECOMMENDATIONS FOR CONSTITUTIONAL INTERPRETATION

In addition to adopting our recommendations concerning specific fundamental rights identified
above and in the accompanying Chart, CHRG]J urges the CA to adopt the recommendations contained in this
section to guide interpretation of the Constitution so as to ensure the full protection of the rights guaranteed
therein. The CA should also consider include a provision indicating that courts should consider international
human rights law when interpreting the Constitution. Such a provision could perhaps be modeled on Article
39 of the Constitution of the Republic of South Africa, 1996.”

1. Non-Interference with Other Rights

In order to ensure that the observance of a particular right cannot be relied upon to infringe on the
rights of others, the Constitution should include a provision that states that nothing in the Constitution shall
be interpreted as permitting any person or group to infringe upon or destroy the rights and freedoms of
others. This provision could be modeled on Article 5 of the ICCPR and the ICESCR.” It is particularly
important that the CA clarify that nothing in the Constitution may be used to justify perpetuation of
“untouchability” and caste discrimination. For example, the right to freedom of religion cannot be used to
restrict Dalits’ rights to freely practice religion or to justify “untouchability” and other discriminatory features
of the caste system.
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2. The Rights of “All Persons”

A number of the Thematic Committees’ rights proposals are problematically limited to citizens.
Under the ICCPR, Nepal must guarantee civil and political rights without distinction to “all individuals within
its territory and subject to its jurisdiction.”” Nepal is also not permitted to make distinctions between
citizens and non-citizens with respect to social and cultural rights.”” While the ICESCR allows some latitude
for developing countries to determine to what extent they will guarantee economic rights to non-nationals,
this provision must be narrowly construed as a limited exception to the general principle that human rights
apply to all persons, and Nepal must strive to ensure the broadest possible enjoyment of economic rights to
all persons.” The need to ensure human rights for all is particularly important for Dalits who, as noted
above, often lack citizenship certificates. As a general matter, therefore, constitutional rights should refer to,
and be interpreted to cover, “all persons,” not merely citizens.

3. Legal Loopholes and Caveats

As a foundational principle, international human rights and the embodiment of those rights in the
Constitution must inform legislation, and not the other way around. In other words, laws cannot be used to
undermine the fundamental rights and protections contained in the Constitution. Many of the Thematic
Committee proposals qualify rights with language such as “as provided for in the law.” This sort of language
could be read to undermine the constitutional right by suggesting that the right is or can be qualified by
legislation. Such qualifying language should therefore be avoided and should in no case be interpreted to
undermine the underlying right.

V. CONCLUSION

Ending centuries of caste-based discrimination and ensuring Dalit rights in both public and private
spheres must be a central feature of Nepal’s long awaited social, political, and economic transformation. The
new Constitution will serve as the basis for the development and enforcement of legislative, administrative,
budgetary, judicial, and educational measures that are necessary to secure this transformation. The drafting of
the new Constitution presents the CA with the profound opportunity to demonstrate Nepal’s commitment to
human rights and to affirm the inherent dignity of all individuals. Many of the Thematic Committees’
proposals for the new Constitution take significant steps toward meeting these goals. However, as noted
throughout this Statement and the accompanying Chart, in order for Nepal to meet its human rights
obligations, certain revisions to the proposals are needed. In addition, rights that are not currently reflected in
the proposals must be included and guaranteed. CHRGJ strongly encourages members of the CA to consider
these recommendations as they deliberate on and draft the new Constitution.
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